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THE LAND SYSTEM OF IRELAND. 


OR fifty years the Land Question of Ireland has formed the 

chief part of that Irish question which, at this moment, 
is shaking the Empire. During this period it has attracted the 
notice, and baffled the wisdom of many statesmen: it has caused 
two revolutions in Ireland with memorable results in the national 
history ; and though it has been probed and examined with care, 
and the amending hand has been applied to it in almost every con- 
ceivable way, it largely remains an unsolved problem. Since 1879- 
80, the whole system of landed relations in Celtic. and even in 
Teutonic, Ireland has been deranged to a wide extent: suspicion, 
distrust, and ill-will prevail among the owners and occupiers of the 
soil; and society has been convulsed by a war of classes, and by a 
violent and far-spreading outbreak of what is well-known as 
agrarian crime. A great peasant rising has, in fact. been witnessed, 
like that in Germany in the sixteenth century; and, what is more 
important, this wide-reaching movement, originally tumultuous and 
ill-ordered, has been so ably controlled and directed, that it has 
acquired immense and formidable strength. Not to speak of it as a 
political foree of ominous power in the Councils of England, the 
National League has for many months practically superseded the 
law of the realm, in the administration of landed property, through- 
out large districts in the south of Ireland: it regulates rents and 
landed contracts; and its leaders boast, not without hope, that 
before long they will succeed in destroying the whole existing 
Irish land system, will drive from their lands their present owners, 
and will place the occupying tenants in their stead. A searching 
reform in Irish land tenure entirely in the interest of the tenant- 
farmer has, apparently, proved no kind of remedy; and statesmen 
and thinkers alike assert that, in the alarming state of affairs in 
Treland, a radical change cannot be avoided throughout the sphere 
of her landed relations. The general opinion certainly is, that, as a 
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necessary condition of order and peace, there must be a vast transfer 
of property in land, like that seen in the French Revolution ; and 
that, in a considerable part of the island at least, the landlord's 
rights must be somehow bought up, and the occupiers must be 
made owners of the land. Mr. Gladstone, after hesitating for years, 
has at last, apparently, given this idea the sanction of his immense 
authority; the extinction in Ireland of what is called ‘ Landlordism’ 
is an essential part of his Irish policy, and by his own admission 
the transaction will cost considerably more than £300,000,000", if 
justice is to be done to the landowning classes. 

At this grave crisis it may be well, therefore, to investigate the 
Land Question of Ireland from the point of view of this publication. 
It is impossible to understand the subject without an examination of 
its history in the past; and such an enquiry falls strictly within the 
province of the Law QuarteRLy Review. I purpose briefly to 
trace the causes, in operation through many troubled centuries, which 
have given the Irish Land System its present form,and have made it 
a fruitful source of disorder; and if I cannot avoid some notice of 
recent attempts to deal with this problem, I shall abstain, as much 
as I can, from controversial politics. This, indeed, is for me a 
positive duty, for though eminent English judicial personages have 
unreservedly expressed their views on the Irish Question of the pre- 
sent hour, a Judge in Ireland has no such liberty; if he keeps the 
true path, he will not tread on ground undermined and rendered 
perilous for him by voleanic fires of popular passion. For the rest, 
the studies and the pursuits of life have given me, perhaps, a larger 
experience of the Irish Land Question, in its various bearings, than 
has fallen to the lot of many men of my time. Fresh from the 
recollections of the Famine of 1846, I considered the subject in 
The Oxford Essays; and in 1869-70 I devoted some months, at 
the instance of the proprietors of the 7imes, to an examination of 
Irish Land Tenure. I may add that I am an Irish landlord, but 
that, as a scion of an ancient Irish house, nearly overwhelmed by 
confiscation and conquest, I certainly have no historical sympathy 
with the existing settlement of the Land in Ireland ; andas a County 
Court Judge in the most disturbed and revolutionary part of the South 
of Ireland, I have had special opportunities, during many years, of 
observing all that is most peecant and dangerous in the Irish Land 
System. 

The Land System of Ireland, in its present aspect, has nothing in 





' See his speech in reply to Lord G, Hamilton in 1883. The £50,000,000 mentioned 
in the Bills before the House of Commons were an instalment only; and though 
£150,000,000 are now spoken of as the sum total, this cannot be reconciled with 
Mr. Gladstone’s specific statement made only three years ago. 











April, 1887.] The Land System of Ireland. 135 
common with the archaic modes of the ownership and the occupa- 
tion of the Land revealed to us in the Brehon Laws. Yet memories 
of that ancient order of things still affect the thoughts of the Irish 
peasantry,and form an element in the Irish Land Question ; and we 
must, therefore, glance at what seem to have been the character- 
istics of Irish land tenure, about the time of the Anglo-Norman 
Conquest. The Irish Land System of this period reflected the 
usages and the ideas of a primitive community of the Aryan race, 
which had never felt the peculiar influence of the legislation and 
the government of Rome, and which had suffered less than other 
communities from the invasions of the barbarian nations. The 
Irish Celts had emerged from a nomad state, and the land was uni- 
versally owned and occupied; but the conditions of tenure stil] 
bore the impress of that community of possession, controlled and 
regulated by traditional patriarchal authority, which everywhere, 
in their early beginnings, distinguishes Aryan landed relations. The 
land was parcelled out among the septs and clans, who had spread 
over the whole island ; but, as a general rule, such sept and clan, 
known by the significant name of Family, held its territory by a 
joint title ; individual ownership scarcely existed, for no member of 
a sept or clan could alienate his share without the consent of the 
collective body and its superior ; and the chief, who was supposed 
to represent the common ancestor of the entire settlement, had a 
right to redistribute the lands of the sept and the clan, on occasions, 
among their members. While, however, this was the order of 
things, if we regard the sept and the clan only, a new order of 
things was in distinct progress, if we turn our attention to the 
position of the chief, and was already exercising a marked influence. 
From the earliest times the chiefs appear to have had separate 
allotments of land, like the lords’ demesnes of the Norman manor; 
and these possessions, to which the incidents of individual ownership 
largely attached, had usually shown a tendency to increase. More- 
over, in Ireland, as in the rest of Europe, the process known as the 
Feudalisation of the Land had been going on with well-marked 
consequences ; and the power of the chief had, in many ways, been 
extending over the sept and the clan. The chiefs, owing to the 
state of discord which generally prevailed throughout the island, 
had surrounded themselves with armed retainers ; and these formed 
a kind of rude nobility, who seem to have obtained grants of land 
acquired by conquest. In addition, the chiefs had generally con- 
trived to establish settlements of dependents on the waste lands of 
the sept and clan; and these had become tenants in complete sub- 
jection, like the villeins and serfs of the feudal system. The chiefs, 
too, it would appear, had reduced many members of the sept or 
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clan to vassalage, by the means employed by the patrician of Rome 
with reference to his plebeian debtors ; and thus a kind of Patri- 
archal Despotism was growing up, beside and, in part, supplanting 
the original organisation by which the land was held. 

Had events run their natural course in Ireland, this state of 
affairs, it has been well remarked, would have led to the disinte- 
gration of the septs and clans, to the ascendency of some one Line of 
Chiefs, and thence to Monarehy, and a National Government. What 
is important however here to note is the effect which this primitive 
land system would necessarily produce among the rude societies 
which formed the ancient Irish community. The tenure by which 
the land was held would naturally inspire the septs and clans with 
a sense of a permanent right to it; and, as a matter of fact, every 
genuine member of a sept or a clan had a settled conviction that 
the lands he oceupied were virtually his own. Nor did the power 
of redistribution of the Chief, as Tudor lawyers wrongly imagined, 
in any degree affect this sentiment, for this power was exercised 
only on the death of each possessor of the joint common property, 
and, practically, it was only a mode of succession. The great mass, 
therefore, of the Irish Celts believed that the land belonged to them ; 
and this vague tradition, in long conflict with the unfortunate facts 
of Irish History, has been one cause of Irish agrarian troubles, and 
is one reason for that passionate ery for ‘ Fixity of Tenure’ which, 
for many years, has been a demand of the Irish peasant. On the 
other hand, the dominant power of the Chief, and in a lesser degree 
of his nobles, undoubtedly gave him ample means of oppressing his 
subjects and humble vassals; and we can readily believe that, as to 
these classes, he was often a harsh and exacting master. This 
tyranny, however, could not be practised on the rea! members of 
the sept or clan; these were, in a general way, freemen ; and the 
Cokes, the Spensers, and later historians, who dwell on the wrongs 
done by the Irish Chiefs, are quite in error in extending a charge, 
true as regards their servile dependents, to the whole community of 
which they were the heads. For the rest, the traditions and feelings 
of ages made the Chief an object of the profound attachment and 
levotion of the sept or clan; he was their leader in war and their 
guide in peace ; he was reverenced as their lord and father ; and 
probably even his increasing despotism made the sentiment more 
profound and constant, for power has always had a fascination for 
the Celt. 

Successive waves of Anglo-Norman Conquest overflowed, and 
to some extent effaced this ancient structure of Land Tenure. 

tefore Edward I had ascended the throne, the authority of the 
Crown and of English Law extended nominally over the whole 
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of Ireland ; the land of the island had passed under the suzerainty 
of great Norman families; and the subtle and intricate chain of 
feudalism had been cast over the entire country. Except, however, 
in the east of Leinster, where the native race had been almost 
subdued, and an image of feudal England existed in the Colony 
of the Pale, the Conquest had not been complete or lasting; the 
Irish chiefs had, in large districts, become tributary to Norman 
Houses; but the primitive Aryan settlement of the land was 
less disturbed than might be supposed. As time rolled on, owing 
to many causes, the power of England in Ireland declined; the 
limits of the Pale and the Colony’s influence became, in a marked 
degree, contracted; and, in whole counties, the chiefs threw off 
their so-called allegiance to their superior lords, the seniblance 
of English law disappeared, and the idea of feudal dependence was 
lost. In another, too, and remarkable way, the supremacy of 
the dominant race had gradually been supplanted and destroyed. 
North, West, and South, the proud Norman noble had been trans- 
formed by the Celtic genius; the Butlers, the Geraldines, and the 
De Burghs had ‘degenerated into Irish chiefs, and adopted the 
sluttish Irish customs ;* and. notwithstanding the repeated efforts 
of the Parliaments of the Pale to avert the mischief, the usages 
of the vanquished children of the soil. relating to land and to 
other things, prevailed in what once had been Norman settlements. 
The close of the fifteenth century saw the completion of a 
revolution for years in progress. By this time the Pale, and 
the seat of English power, was confined to a strip of land around 
Dublin; beyond spread the immense lordships of the once sovereign 
Norman Seigneurie, where feudalism had been lately supreme, 
but now subject to the Celtic influence in every part of the social 
fabric ; and outside these stretched the true Irish Land, encroaching 
upon the invaders’ domain, and held by the chiefs, the septs and 
the clans, in an organisation which still bore the stamp of the 
ancient Aryan settlement. In some respects, however, the 
primitive system of the Celtic community had been largely changed. 
Owing to the want of a firm central Government, to the presence 
of the foreign colony of the Pale, and to the conflicts of two 
hostile races, Ireland had, for ages, been the scene of wars, of 
confusion, and discords of many kinds: and this state of things, 
while it prevented the growth and development of an Irish nation, 
tended to increase the power of the chief, and to diminish the 
rights of those whom we may call his subjects, within his ancestral 
dominions. By this time the chiefs nearly all possessed large 
bands of regular armed followers; their dependent nobles had 
become formidable; and the number of the vassal and degraded 











138 The Law Quarterly Review. [No. X. 
classes within their territories had been largely multiplied. Never- 
theless, the ancient structure of the clan and sept, and the variety 
of usages connected with it, were still essentially what they had 
always been; and the love and esteem that was felt for the Chief 
still formed a profound traditional sentiment. 

The Tudor monarchs, naturally falling in with the tendencies 
of the sixteenth century, endeavoured from the first to restore the 
influence of the government and law of England in Ireland. 
Much was not accomplished by Henry VII; but Henry VIII 
made earnest efforts to reclaim the island from what seemed to 
him a state of anarchic and wild barbarism. Henry had real 
sympathy with a Celtic race; and the original policy he designed 
for Ireland bore none of the marks of harsh severity which became 
afterwards but too prominent. His idea was to extend the 
authority of the monarchy over the whole island, by recreating 
the Norman noblesse, by converting the Irish chiefs into great 
English lords, and by ruling the clans and septs through these ; 
and by these expedients he hoped to establish gradually the as- 
cendency ‘of peace and civility.’ It cannot be said that he wholly 
failed; he substituted the title of King of Ireland for that of Lord 
with general acclaim; he gained the allegiance of not a few of 
the ‘degenerate’ barons beyond the Pale, and of two or three 
of the great Irish chiefs, by grants of houses and of monastic lands ; 
and his policy might have proved successful, had it been wisely 
and steadily carried out. Two causes, however, concurred to 
frustrate the judicious views of the Tudor Sovereign, and to 
change the whole course of Irish History. The settlers of the 
Pale and the Council in Dublin, henceforward assured of the support 
of England, had no sympathy with the broad aims of the king; 
and, with the instincts ever shown by colonists, they advocated 
measures, as regards Ireland, of ruthlessness towards the native 
race. The Lrish State Papers now begin to teem with projects of 
conquest and spoliation; the ‘enemies of the king, whether 
Norman lords, or Irish chiefs, were to be struck down; and their 
forfeited territories were to be divided among new possessors of 
English blood, who would prove truly loyal subjects of the Crown. 
Just at this time, too, England became involved in the long 
train of disputes with the Continent which grew out of the 
Reformation ; and as the Heads of the old Norman Houses, and 
of the Irishry, as they were now called, instinctively feeling that 
they were marked out for ruin, were as a general rule opposed 
to her, a favourable opportunity arose to accomplish what thence- 
forth became the settled purpose of many generations of English 
statesmen. <A period of horrible war followed, prolonged during 
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more than seventy years, with rare intervals of rest between, and 
marked with atrocious deeds on both sides, in which the power 
of England, fitfully put forth, reduced the whole island at last 
to subjection, and in which the Norman Paronage outside the 
Pale, and the almost Sovereign Princes of the native race, were 
extirpated or completely subdued. 

It is unnecessary to describe the fall of the great House of 
Kildare, of the chiefs of the tribes of O’Moore and O'Connor, of 
Shane O'Neill, end of the lords of Desmond; suffice it to say that, 
before the death of Elizabeth, the sword of Mountjoy waved over 
a land which had been covered with blood and ashes, but which 
had been brought under the rule of the Crown. Confiscation had, 
as a matter of course, followed in the train of so-called ‘rebellions ;’ 
and large swarms of colonists of English descent had settled upon 
vast tracts of territory, wrested from the hands of their ancient 
owners, and held these lands by the right of conquest. 

The progress of spoliation was not arrested by the change from 
the Tudor to the Stuart dynasty. The lands ruled by the Heads 
of the tribes of O'Neill and O'Donnell were taken from them; 
thousands of adventurers of Scottish blood were poured into 
this great tract comprising nearly six counties of Ulster; and 
though provision was made for the native race, in a ‘ Plantation’ 
largely designed by Bacon, this was wholly inadequate, and, in part, 
illusory. Fraud and chicane, too, intervened to accomplish the 
now suspended work of the sword; and, in the colonising 
movement which stirred England, nothing seemed unlawful in 
obtaining a hold on the territory of the vanquished dependency. 
Advantage was taken of the old feudal rights which had once 
extended over the whole island; grants made by long-forgotten 
Plantagenets were revived to disturb the possession of ages; 
encroachments on what had been once the Pale, however ancient, 
were declared void; and thousands of acres were torn from their 
owners by prying inquisitions into defective titles. The Irish 
race and their leaders beheld what Purke has aptly called ‘the 
ravage’ of conquest advance in the midst of seeming peace; and 
the process of enlarging the English domains, and of expelling 
the conquered people from their seats, was vigorously promoted 
by the Dublin Council, by Stuart courtiers and greedy lawyers, 
by a brood of harpies, known as discoverers, who plied the vile 
trade of impeaching titles, and by servile and terrified judges. 
Nor did the invaders stop at crimes, occasionally of a detestable 
kind ; torture was employed to enforce the transfer of a considerable 
part of the lands of Wicklow; and Wentworth actually marked 
out the whole of the province of Connaught for his ‘majestic 
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rapine, on a pretext that must be condemned as infamous. Yet 
these confiscations, immense as they were, had probably less 
disastrous effects than a violent revolution in the land system 
wrought by a single judicial decision. When James I succeeded 
to the throne, a third part, perhaps, of the soil of Ireland had been 
planted with foreign settlers; and this proportion had been much 
increased by the beginning of the great Civil War. Long before 
this, however, the English Law of Land Tenure had been extended, 
with the march of conquest, to the whole island ; and the Anglo-Irish 
judges had solemnly proclaimed that the old Irish tenures were 
‘lewd customs, and were not to receive the protection of the 
Courts. The result was to break up and efface the ancient 
tribal organisation of the land, which still prevailed in most parts 
of Ireland, and had, from the earliest times, so to speak, formed 
the mould of Irish social usage and life. The chiefs, and their 
dependent noblesse, were deprived of their traditional power, and 
reduced to mere ordinary owners of the soil; and, what is more 
important, the free members of the septs and clans were wholly 
denuded of their long settled proprietary rights, and, with the 
vassals and serfs around them, were degraded to the position of 
mere tenants at will. The whole force, in a word, of a detested 
law was brought to bear with decisive effects on a venerable 
and national land system; at the stroke of a pen a race of owners 
of the soil were converted into precarious occupiers; and the 
immemorial ties which had bound together the Irish community 
were suddenly snapped. It was as if a Court at Calcutta were 
to abrogate the customary tenure of land throughout India with- 
out appeal ; and, beyond question, the fierce resentment and general 
alarm that were the result were not the least of the causes that 
led to the great rising of 1641. 

Before long another element of strife and trouble, increasing for 
years in its noxious force, was to bring fresh misfortunes on the 
distracted country, and to effect a new and immense revolution in 
the settlement of the Land in Ireland. Henry VIII had attacked 
the power of the Church of Rome in Ireland as well as in England ; 
but the Reformation had had few results in the lesser island except 
the suppression of a great number of religious houses. Under 
Elizabeth, the religion of the State was declared by statute to pre- 
vail in Ireland; but Anglicanism scarcely maintained a footing, 
even within the circle of the narrow Pale; few efforts were made 
to enforce the law ; and Catholicism flourished, but little disturbed, 
throughout, probably, nine-tenths of the country. The wars of this 
reign in fact were wars of race and conquest, not of religion; the 
efforts made by the Catholic Powers to preach a crusade of the 
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faith in Ireland, had, on the whole, but little suecess ; and though 
the jurisdiction of the Anglican Church in theory was enlarged 
by the Elizabethan conquests, the supremacy of Romanism was 
searcely diminished. A change took place in this state of affairs 
during the reigns of James I and Charles I. It seemed natural 
that the religion of England, like her laws, should extend through- 
out Ireland; the Plantation of Ulster introduced an element of 
vehement and aggressive Protestantism, and the growing power of 
Puritanism in the House of Commons made ‘ Popery’ in Ireland an 
object of dislike. Yet religion probably would not have been the 
tremendous force it became ere long in determining the unhappy 
fate of Ireland, but for calamitous events that followed. The Great 
Rebellion of 1641, provoked doubtless by grievous wrongs, and from 
the first inhumanly avenged, but certainly marked by barbarous 
crimes, not unnaturally seemed to the Long Parliament a national 
rising, directed from Rome, to destroy Protestantism and the Pro- 
testant settlements of English and Scotch descent in Ireland; and, 
from this moment, the Church and the creed of the Irish race were 
marked out for vengeance. Cromwell became the instrument of 
Puritan wrath, and he conquered Ireland with more complete 
results than had been witnessed in her preceding history. We 
shall not dilate on Wexford and Drogheda, on the banishment of 
thousands of Irish exiles, on the deportation of a national priesthood, 
on the settlement of a country in which the religion of the mass of 
the people was pronounced idolatrous; our purpose is to notice the 
effects of this revolution on the Irish Land System. More than a 
third certainly of the land of Ireland was taken by the Protector 
from its old possessors ; and descendants of ancient Norman houses, 
of Celtic princes, and even of English colonists, were indiscrimi- 
nately involved in a common proscription,on the ground, mainly, of 
their religious faith. A host of Puritan soldiers, and * adventurers, 
was established in these confiscated tracts: and a new brood of 
owners, inspired with feelings of hatred and scorn towards the 
native race, was quartered, like a garrison, on the children of the 
soil. 

Before the Cromwellian Conquest the line between the ownership 
and the occupation of the land had been tending, in large parts of 
Ireland, to become marked by the distinction of race; the English 
and Scotch settlers being in the main landlords, the Irishry having 
sunk to the status of tenants. After that event this division 
became predominant in nine-tenths of the island, so immense had 
been the Protector’s forfeitures; and the separation caused by the 
distinetion of race was greatly increased by the distinction of creed, 
which had aroused the fiercest national passions. The era of 
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Protestant ascendency, as it was called, in fact was opening upon the 
unfortunate country, and this evil system had already stamped its 
image on Irish landed relations. The Restoration only dashed the 
hopes of thousands of the late owners of the soil, who had been 
forcibly dispossessed by Cromwell; the Puritan colonists planted by 
him retained by far the greater part of their lands, and though 
grants were made to a few powerful families, who contrived by 
Court favour to regain their estates, the Act of Settlement in the 
main confirmed the large confiscations of the late Civil War. 
Thirty years of deceptive peace followed, and then another great 
rising of the native race, and of the sons of many of the old land- 
owners, proved how bitter was the resentment caused by the con- 
quests and spoliations of the past. Before the Revolution of 1688, 
Tyrconnell had been despatched to Dublin to undo the work of the 
Act of Settlement; and when James II, after his flight from 
Rochester, landed at Kinsale in 1689, the Irishry and their leaders 
beheld in him the Deliverer who was to replace a nation in the in- 
heritance it had lost by wrong. At a Parliament, almost forced on 
the king, a wild effort was made to set aside the confiscations of 
the Civil War, and had the dominant faction ultimately prevailed, 
they would certainly have destroyed the numerous settlements of 
English and Scotch descent in Ireland, which were now known as 
the Protestant Interest. We shall not glance at the struggle that 
followed, on Derry, Limerick, the Boyne, and Aughrim ; enough to 
say that the power of England and her colonists was once more 
triumphant, that the Irish race was again subdued, and that the 
Treaty of Limerick, shamefully broken, failed to secure for the 
vanquished people the slender rights it had preserved for them. 
A new series of confiscations ensued; as had been the case at the 
Restoration, large estates were given to Court favourites, and 
additional settlements of English blood were planted upon the 
forfeited lands to strengthen the ruling Protestant caste. Before 
the beginning of the eighteenth century nineteen-twentieths of the 
soil of Ireland had passed into the hands of a class whose only 
title was recent conquest and devastation following in its train, 
and who were separated from a subject people in race, in faith, and 
by many evil memories. Beneath this class, in occupation of the 
land, and reduced almost to a state of thraldom, lay the native 
race, deprived of its leaders, and with its old modes of life and 
usage destroyed; the ruined descendants of many noble houses, 
overthrown by the sword, were in the same condition, and both 
were kept asunder from their superiors, by the strongest causes of 
moral disunion. In Ulster only, where the dividing lines between 
the owners and tillers of the soil were not so sharply marked as 
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in the other provinces—for the Plantation there had comprised all 
classes, and now formed a large distinct community—some signs 
appeared of a better order of things. 

Time, good government, and social progress could alone have 
mitigated the evils caused by a Land system of this character. 
Unhappily for Ireland the worst features of these landed relations 
were,as it were, stereotyped, and made permanent by legislation too 
well adapted to attain this end. It is not my purpose to describe 
at length the barbarous Penal and Commercial Codes imposed on the 
nation at this period; I shall merely indicate how these bad laws 
affected the existing settlement of the land. The objects of the 
Penal Code were to keep permanently the ownership of the soil in 
the hands of the alien Protestant class which had been gradually 
established on it; to break up the few remaining Catholic Houses 
of Anglo-Norman or Irish descent who still retained proprietary 
rights,and to maintain the mass of the native race,all Catholic, in en- 
during subjection. For this purpose, Protestants only were declared 
entitled to acquire a freehold, or even to have a mortgage of lands ; 
Catholic owners who succeeded to land were bound to conform, on 
pain of forfeiture ; the mode of the descent of Catholic estates was 
division among the children equally, not the inheriting of theheir at 
common law; and an eldest son, if he became a Protestant, could 
reduce his father’s interest to one for life, and possess himself of the 
reversion in fee, an enactment of the most odious kind. As for the 
occupation of land, no Catholic tenant could obtain a lease for a 
longer period than thirty-one years at a very high rent, and the law 
discouraged every kind of tenure, as to Catholics, save mere 
tenancies at will. These provisions however, severe as they were, 
were less so than those directed against the Church and the faith of 
the body of the people. Catholicism was well-nigh proscribed, for 
though Catholic worship was barely tolerated, the polity of the 
Church of Rome was pronounced not to exist in Ireland, and 
Catholic Bishops and regular priests were made liable to heavy 
penalties. Catholic education too was scarcely permitted, while 
Catholic parents were almost compelled to send their children to 
Protestant schools, and it should be added that Catholics were 
debarred, as a general rule, from possessing arms; they were 
excluded from every office of trust, and the entire administration 
of the law, and every part of the Executive Government were 
strictly confined to Protestant hands. As for the Commercial Code, 
it weighed equally on the energies of the nation as a whole. The 
exportation of cattle from Ireland was subjected to restrictive 
duties ; she was shut out from the colonial trade, and her woollen 
manufacture, which had become promising, was all but destroyed 
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by prohibitory laws. Agriculture, too, almost the only industry 
which at this period could exist in Ireland, was, in many ways, 
impeded and injured. 

This legislation, though largely evaded, successfully accomplished 
its avowed objects. During the reigns of Anne and of George I 
Protestant ascendency was supreme in the land, the power of 
Catholic owners of the soil was destroyed; the native occupiers 
were in a state of bondage, and the trade of Ireland was sacrificed 
to British selfishness. The effects however of the two Codes were 
more subtle and far-reaching than these, and both were felt 
throughout the Land System. The prohibitions placed on the ac- 
quisition of land not only maintained the Protestant caste, but 
prevented the growth of numerous influences which would have 
changed the settlement made by conquest, and had a direct 
tendency to banish capital from the soil. The odious bribes offered 
to Catholic sons to obtain their fathers’ estates by renouncing their 
faith created a class of landowners of the most unprincipled and 
evil kind, and Barry Lyndon is atrue type of these men. The laws 
aimed at Catholic landlords not only degraded and ruined the 
order, but, by forced conversions and frequent exiles, annihilated 
the influence of the few remaining families which might have pro- 
tected the native race, and the restrictions placed on the Catholic 
tenant discouraged industry and the accumulation of wealth. Worse 
than all, the ban laid on their church and their creed, and what 
was really very nearly their exclusion from the first rights of citi- 
zens, had fatal effects on the mass of the people; the iron entered 
the soul of the race, and they sank into a state of despair and list- 
lessness. The Commercial Code, too, checked the rise of interests 
and of forces which would, in some measure, have mitigated the 
existing order of things, and it co-operated in producing poverty and 
want. Sectarian tyranny, the domination of class, a deep national 
sense of injustice and wrong, a general hatred of law, government, 
and of those who were its apparent symbols, want of thrift, idleness, 
and wide-spread wretchedness, were the natural results of this state 
of society, and were visible throughout its landed relations. Swift 
and Berkeley, unconscious of its real causes, have nevertheless de- 
scribed this land system at its worst when these great writers 
flourished. The settlement of conquest and confiscation remained 
unchanged, and through the lapse of time had acquired permanence 
and appeared perfectly safe. With scarcely an exception the land 
belonged to Protestants not of Irish descent; but partly owing to 
grants in past reigns, and partly to the miserable state of the 
country, many of the large owners were mere absentees, and their 
estates were in the hands of middiemen of the dominant caste and 
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most oppressive landlords. Scarcely a Catholic owner was to be 
found, and, except in the better parts of Ulster, the mass of the 
occupiers were simply serfs, the hewers of wood and drawers of 
water of masters who had no sympathy with them, with their faith 
condemned, with the law their enemy, with all social forees com- 
bined against them. It is unnecessary to say that all which 
makes the relation of landlord and tenant gracious could not exist 
in this condition of affairs, and though the population scarcely 
pressed on the land, we hear of frequent instances of excessive rents, 
of harsh exactions, and of unjust evictions. The desolate and ill- 
cultivated look of the country corresponded to the pitiable state of 
the people ; traces of war and rapine were to be seen everywhere, 
and beggary, idleness, and misery prevailed. Yet the conquered 
race, and those whom it held in reverence, had not forgotten the 
memories of the past ; scions of ancient houses lingered on the soil, 
though their shrines had fallen and their creed was outlawed, a 
priesthood dear to the hearts of the people maintained the tradi- 
tions of better times, and wandering minstrels kept alive in the 
peasant’s mind, amidst want and hopelessness, vague recollections of 
a happier age, when Irishmen could call the land their own. 

The wrongs done to Ireland are not doubtful, and we can scarcely 
wonder that native writers, who have described the long agony of 
Irish history, from the reign of Henry VIII to that of George I, 
should have charged England with a settled policy of exterminating 
and crushing the Irish race. The charge is. nevertheless, unjust. 
English policy is not alone responsible for the succession of con- 
quests and confiscations, of cruel measures and of oppressive laws, 
which produced the Land System I have sketched, and mitigating 
circumstances of many kinds, must, in any case, be taken into 
account. In the first place, Ireland was largely to blame for the 
prolonged strife between the two races, in which their lands 
were torn from their vanquished owners, and the guilt of the insur- 
rections of Celtic chiefs and of ancient houses of Norman blood, and 
of the great risings of 1641-89, does not lie even mainly at the door 
of England. These events, to the English rulers of Ireland, appeared 
rebellions of a most dangerous kind, and the forfeiture of proprietary 
rights was the penalty attached to rebellion by law. In the next 
place, though it is vain to deny that the colonising of Ireland with 
men of their own race was an idea of a series of English statesmen, 
still they really believed that they were promoting civilisation and 
progress by these means, and most of the worst deeds that were 
done in this way were but little known to the English Govern- 
ment. The very nature besides of that government, depending 
mainly on the Colony of the Pale and of the settlements established 
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afterwards, was almost necessarily harsh and severe ; it was often 
irresolute, fitful, and weak; but it was sometimes forced to make 
great examples, and of these, confiscations were the most widely 
felt. It must, moreover, be borne in mind that the charity of 
history judges a course of national conduct by the standard of the 
age, and all that seems worst to us in the means by which the 
original Land System of Ireland was destroyed, and a new and evil 
system was placed in its stead, had its counterparts in the events of 
these times. The cruelties in Ireland of Tudor soldiers were trifling 
compared to those of Alva, or of the chiefs of the League in France. 
The confiseations effected by Cromwell were not more terrible than 
those witnessed in Bohemia during the Thirty Years’ War ; the 
Edicts of Restitution wrought changes as iniquitous as any Irish 
forfeitures ; the policy of Richelieu towards the great noblesse of 
France affords precedents for the schemes of rapine carried out in 
Ireland under the first Stuarts. The Penal Code itself was avow- 
edly borrowed from enactments against the French Huguenots; and 
the Irish Commercial Code, in complete accord with the theory of 
the mercantile system, seemed perfectly just to English statesmen. 
These considerations do not remove memories of wrong from those 
who had been sufferers, but they ought to mitigate national passions ; 
they place events in a sober light, and they prove that England was 
not guilty of atrocities towards the Irish race unparalleled in the 
annals of Europe, an accusation not seldom made. 

A marked change passed over the state of Ireland and her landed 
relations in the next half century. The structure indeed of her 
land system, to outward seeming, had not altered, and the deep 
divisions of race and sect which separated the owners and occupiers 
of the soil remained, even as they remain to this hour. But time, 
custom, established government,and the influences of the eighteenth 
century had modified the old order of things, and nature had thrown 
some kindly growths over the settlement of the sword and of for- 
feiture. The days had passed when the Lord Lieutenant was wont 
to announce in the speech from the throne, that the Catholics of 
Ireland were ‘the common enemy. Protestant ascendency, in its 
unbroken strength, allowed the Penal Code to become largely obso- 
lete ; the colonial caste grew into Irishmen; the Catholic Church 
was no longer persecuted, and a Catholic middle-class began to 
appear, and had accumulated wealth in spite of many hindrances. 
The revolution was visible on the land, and as to the upper classes 
connected with the soil, distinctly affected the form of society. 
The relations between the Protestant landlords and the few remain- 
ing Catholic gentry became less strained, and were often friendly, 
and a race of large Catholic farmers was seen, which acquired a 
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considerable interest in the soil. Under the influence, too, of order 
and progress, the work of building, planting, and enclosure went 
on ; this was the period at which the greater number of the large 
country seats of Ireland were made, and though middleman tenures 
were still prevalent, absenteeism had very much diminished, and 
the majority of landowners were resident. Arthur Young, who 
witnessed this state of things, describes the higher order of Irish 
landlords as on the whole a beneficent class, and he especially 
dwells on the marked improvement in their manner and conduct to 
their dependents, and to the leaders of them, the Catholic priest- 
hood, which had taken place within recent times. These changes, 
however, had not reached the mass of the humble occupiers of the 
soil, and the condition of these had been little altered. The state of 
society which still prevailed kept the land in a mischievous kind 
of mortmain, prevented the growth of wealth and industry, and 
continued to produce wide-spread poverty. The population too 
had largely increased, it had become perhaps a heavier charge on 
the means of subsistence than it had been ; and great discontent had 
been recently caused by a relaxation of the Commercial Code, which 
had led to the conversion of arable land into pasture, and had 
impoverished the peasantry in many districts. At this very time. 
when the surface of things in Ireland wore an improved aspect, we 
begin to read of wholesale evictions, and the agrarian disturbances, 
which have never since ceased, broke out and became a kind of 
Jacquevie. Either from sheer want, or perhaps because they had 
become more alive to the sense of wrong, the small farmers in the 
Midland Counties associated themselves into armed bands, which, 
on the pretence of redressing grievances, committed atrocious 
deeds of blood; and in the Whiteboy movement, as it was called, 
Ireland saw for the first time those organisations formed, which, 
expressing the peasant’s hatred of the law, and of the existing con- 
dition of things, have combined disorder into a system of terror, 
supplanting, baffling, and even controlling government, and power- 
fully affecting landed relations. At this period, besides, it must be 
borne in mind, immense tracts in Ireland were still held by middle- 
men, and if the superior landlords had, as a class, improved, this 
order of men continued to be the leeches and pests of landed society. 
On the whole, the great body of the Irish peasantry remained in a 
state of mere serfdom, continually on the verge of want; and if we 
may credit Arthur Young, the Helots willingly allowed their wives 
and daughters to satisfy the lusts of their all-powerful masters. 
The progress of which I have traced the course in the higher 
divisions of Irish society was accelerated during the next forty 
years. The Penal Code was repealed as regards the social and 
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civil rights of Catholics, and the mass of the Irish peasantry obtained 
the franchise. The Commercial Code was widely relaxed, and 
though free trade was not fully established, Irish commerce was freed 
from its heaviest fetters, and an immense impetus was given to it. 
The Catholic Church too, before only tolerated, received a distinct 
recognition by the State ; Catholic seminaries were established and 
even endowed, and the Catholic hierarchy and superior priesthood 
were often consulted by the British Government. The moral forces 
which had upheld Protestant ascendency were distinctly waning, 
and it is the glory of Grattan and of his band of followers that they 
largely caused this transformation of thought. The Land System 
felt the effeets of these changes, and in an appreciable degree was 
modified by them. The removal of the checks on the transfer of 
land led to the formation of a growing class of owners of the native 
race and faith, though this was by no means numerous, and the 
large Catholic occupiers greatly increased. The progress made by 
the nation in wealth, in part due to the improvement of its trade, 
and in part to the effects of the Great War with France, which 
stimulated agriculture in many ways, caused the extinction of 
thousands of middleman tenures ; owing tothe increase of the value 
of land its owners refused to renew these grants, and the relations 
between the lords of the soil and their tenantry became more direct 
and friendly. More than all, the favour shown to the Catholic 
Church, and the strong movement towards religious freedom, in 
some measure removed or softened the harsh differences which had 
placed a barrier between the owners and occupiers of the soil; and 
the extension of the franchise to the Catholic tenant had perhaps a 
tendency in that direction, and certainly gave him an improved 
tenure, by generally substituting leasehold interests for the old pre- 
carious tenancies at will. I incline to think that at this period the 
relations between Irish landlords and tenants were less strained 
than they have since become; the first, secure in unchallenged 
power, treated their dependents like easy despots; the second, 
remaining in a state of vassalage, and without leaders or aspirations, 
were content if they could vegetate on the soil, and though 
instances of all kinds of oppression occurred, these were less fre- 
quent than in former years. Yet there was another side of the 
picture, and the state of the poorer classes settled on the land 
had searcely improved, and portended danger. The population, 
without a Poor Law, more than doubled during this very period ; 
the mass of pauperism rapidly increased, which had never ceased 
to weigh on the country; rents were forced up with unnatural 
quickness, and the fierce competition for land set in, in after years 
to become disastrous. The Land System, in fact, in its lower strata, 
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was full of elements of wrong and evil, and I am disposed to 
believe that the material condition of the humbler classes had, on 
the whole, declined. At this time, too, we hear of a great deal of 
oppressive harshness in landed relations; Lord Clare, certainly an 
unwilling witness, often condemns the conduct of Irish landlords. 
and agrarian troubles repeatedly broke out. and were only quelled 
by the severest measures. Nor can we forget that this period 
witnessed the rebellion of 1798, a rising. which, in some degree, 
revived the horrible scenes of 1641,and showed how fierce were the 
passions that burned in the breasts of the Irish peasantry and of 
many of their priests. 

This order of things was perceptibly altered, and altered in many 
respects for the worse, in the first half of the present century. The 
wealth of Ireland doubtless increased, but the Union promoted 
absenteeism and extravagant habits among landlords, and the evil 
results became apparent. Protestant ascendency, too, was no longer 
secure, as O'Connell gradually breathed life into the great mass of 
the subject race, and combined the priesthood to demand its rights ; 
and as a necessary consequence the ruling caste, beginning to feel 
their power shaken, grew harsh and suspicious towards their depen- 
dents. Catholic Emancipation too, a late measure of justice, wrung 
from England by force, and not gracefully given, was accompanied 
by the wholesale disfranchisement of the great body of the Irish 
peasantry, and this caused the extinction of leaseholds, and revived 
the bad tenure of tenancies at will. All this embittered landed re- 
lations, but the results of the sudden fall of prices which followed 
the close of the Great War were infinitely more distinct and calami- 
tous. It became impossible to pay rents which had more than 
doubled in the last thirty years, but as the landlords had adjusted 
the scale of their living to the standard of these, and, as an order, 
had been thriftless, they insisted on what they conceived their 
rights, and a war of classes ere long broke out. The legislature 
and the government gave the dominant caste the support of their 
supreme authority, and facilities for eviction were afforded by law, 
with the worst consequences to the peace of society. Then began, 
and were continued for years, those ‘ clearances, asthey were called, 
from the land, which have been condemned by so many writers ; 
the peasantry were driven in flocks from their homes, and a state of 
things was witnessed in the nineteenth century resembling that 
which in the sixteenth provoked, after the fall of the religious 
houses, repeated agrarian risings in England. The wide-spread 
misery caused in this way was aggravated by the sense of a wrong 
which had begun to be too manifest and became an evil feature 
of the Land System. The thousands of occupiers crowded on the 
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soil had gradually enclosed and improved whole districts, in faet 
they had made the land productive, and in numberless instances 
the goodwill of their holdings had been transferred, for large sums, 
by purchase. In addition to the old tribal memories handed down 
for ages from father to son, the peasantry had thus acquired a sense 
of property in the lands they tilled ; but. though in parts of Ulster, 
where, as I have said, landed relations were less unjust than else- 
where, this right had received the sanction of usage, it was wholly 
unrecognised in the other provinces. Conceive then what must 
have been the feelings of the tillers of the soil who in these cireum- 
stances were banished from their dwellings, in despairing multi- 
tudes, without compensation for their moral claims: what hatred of 
law and of the governing classes must have grown up in their 
suffering hearts! The result, as a matter of course, was that 
agrarian disorder became more violent and formidable than it had 
ever been; and though the severest measures were employed to 
check it, Lord Wellesley, in 1834, deseribed Irish agrarianism as ‘a 
complete system of legislation, with the most prompt. vigorous, and 
severe executive power, sworn, equipped, and armed for all pur- 
poses of savage punishment. It must, moreover, be borne in mind 
that, though the country had become richer, the population had 
gone on multiplying, and the causes of penury had largely increased. 
Millions of destitute peasants were squatted upon mere patches of 
soil, and for the possession of these fought and struggled like 
hungry crowds for bread, disorganising the entire land system, and 
hundreds of thousands were vagrant beggars, the waifs and strays 
of an ill-ordered community. A precarious root had become the 
only means of the subsistence of these arrays of wretchedness, and 
‘Society, as was justly said, ‘was based on the potato in Ireland.’ 
The elaborate Report of the Devon Commission distinctly revealed 
this state of affairs. Though somewhat timid, and composed by 
landlords, it was nevertheless complete and just, and it proved how 
peccant and pregnant with ill the Irish Land System was in most of 
its parts. It showed how conquest and confiscation had left a last- 
ing mark on landed relations ; how, except in parts of Ulster, land- 
lords and tenants remained separated by a moral barrier ; how the 
peasantry had acquired rights in the soil ignored, save in the North, 
by law ; how agrarian crime had become inveterate and commanded 
general popular sympathy ; how a dead weight of pauperism hung 
on the land, and was a ruinous charge on the whole community. 
The Report had been scarcely written, when the sudden failure of 
the treacherous plant which had supplied food to the teeming 
millions of the Irish poor involved Ireland in a dire calamity, and 
wrought a revolution in the Land System. The destruction of the 
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potato extinguished rent, or largely reduced it, throughout the 
country ; an immense rise in local taxation followed, and hundreds 
of landlords, especially those whose estates were heavily charged 
with debt—and this was a very numerous class—were, in a few 
months, brought to a state of bankruptcy. The lands belonging to 
these men were sold, under a law specially framed for the purpose, 
and transferred to a new set of owners; it has been estimated that 
nearly a fifth part of the soil of Ireland has thus changed hands, 
and the Encumbered Estates Court has proved an instrument of con- 
fiseation on a gigantic scale. The revolution, however, was far 
more complete among the humbler classes connected with the land. 
The peasantry brought face to face with starvation were, as it were. 
lifted up from the soil in thousands ; an unknown number perished 
from want and disease, and multitudes sought the aid of a Poor 
Law enacted recently, and quite inadequate to meet a tremen- 
dous crisis of the kind. The great mass, however, of the small 
occupiers fled from their dwellings as if from a plague, and sought 
a refuge in England or across the ocean, and in this huge exodus of 
the Irish race the population was in a few years diminished by 
more than two millions of souls, Evictions too, on an immense 
scale, occurred, and the process of expatriation was further promoted 
by a law which made the surrender of land a necessary condition 
of Poor Law relief, and by the policy of Lord Russell's government, 
which resolved not to attempt to make the state an agency for the 
supply of food, and to rely on the power of commerce to solve the 
problem. Owing to the vast emigration, the rights acquired by the 
peasantry in the land were, in thousands of instances, lost to them 
by their removal from their homes, and these circumstances, and the 
intense suffering caused by famine and universal distress, provoked 
a feeling of profound resentment throughout the great mass of the 
Irish people. Every exile who left the land bore with him a senti- 
ment of hatred towards the English name and the dominant 
order maintained in Ireland, and the sentiment was shared by the 
nation as a whole. A fresh outbreak of agrarian crime and of social 
disorder of every kind was followed by the abortive rising of Smith 
O’Brien in 1848, but the movement was quelled and ere long 
subsided. A new race of occupiers, in many cases large farmers 
of English and Scotch descent, by degrees settled on the tracts 
left vacant by the multitudes which had fled from them, and in a 
few years the aspect of affairs in Ireland was peaceful and on the 
surface promising. 

The famine of 1845-6 showed what social and economical ills, 
and what universal national want, were identified with the Irish 
Land System. It proved too how, with large and noble exceptions, 
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little sympathy existed between the landed classes; and grand as 
were the efforts of British charity, the results indicate that British 
statesmen were scarcely equal to cope with a dreadful emergency. 
Yet much was to be said for the policy of /a/ssez faire,a theory then 
supreme in ourcouncils ; the furious clamour raised against the Govern- 
ment, if not unnatural was very unjust, and I cannot doubt that, cruel 
as were their sufferings, the removal from the soil of impoverished 
millions was productive of lasting and permanent good. About 
1850 Ireland appeared launched in general opinion on the path of 
progress, and thirty years of comparative order and even prosperity 
marked her history. Whatever their faults, the new race of owners 
who spread over the land were, as a class, energetic, industrious, 
and thrifty men, and the sons of the old landlords, taught a fearful 
lesson, abandoned generally the wasteful habits and slovenly ways 
of their predecessors, and addressed themselves to the management 
of their estates in a careful manner, and with an eye to profit. The 
large occupiers too, who now possessed whole districts, before held 
by a destitute peasantry, were able to do the land more justice than 
had been possible under former conditions, and the country was 
relieved from a serious burden through the disappearance of the 
redundant millions who had engrossed and consumed its resources. 
Owing to these combined influences a distinct advance in material 
welfare was seen in Ireland; the wealth of the nation largely 
increased, agriculture became in every way better, the aspect of the 
land grew more pleasing, well-built farmsteads and trim dwellings 
replaced miserable huts over thousands of acres, and general 
comfort was more widely diffused than had been known at any 
former period. Ireland too fully shared in the rapid progress of 
England in riches during these years ; the development of the rail- 
way system, which brought her products easily to British markets, 
was another cause of this growing prosperity, and a rise in the 
price of almost every article of food coming from the soil had the 
same consequences. Moreover, although occasional signs of popular 
discontent appeared, and even wore an ominous look, the state of 
affairs seemed tolerably sound; agrarian disorder became less 
prevalent than it had been at any time previously, and in the 
general movement on the side of progress the relations between the 
landed classes were supposed to have been much improved. By the 
generation which had not seen the famine, and by the ordinary 
unthinking mass, Ireland was deemed a happy and a well-settled 
land ; and even statesmen of the first rank imagined that time had 
opened at last a new and bright page in the dark volume of her 
unhappy history. 
This state of things was, however, to be but the ‘torrent’ 
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smoothness ere it dashed below, the slope which had revolution 
at its end. A series of causes were slowly at work which were 
to make landed relations in Ireland more harsh and bitter than 
they had been for years, and to lead to a national rising against 
the Land System. The new purchasers under the Encumbered 
Estates Court had no associations connected with the soil; they 
had bought generally as mere speculators; and, as a class, they 
proved hard and exacting landlords. The race of old landowners 
became more strict in their dealings, and. more commercial in 
spirit with their tenants than had been the case formerly, and 
absenteeism increased among their higher orders. Rents, too, rose 
at a quick rate: the competition for land became intense as 
the prosperity of the country grew; and this, and other causes, 
made tenancies at will more numerous than they had ever been, 
and insecurity of tenure prevailed everywhere. Meanwhile the 
rights gained in the soil by the peasantry, through improve- 
ment, or by transferring their holdings, were largely multiplied 
as time rolled on; and as their hold on the land weakened, 
while their claims on it had distinctly strengthened, law and fact 
began to clash sharply along the whole circle of landed relations. 
Though evictions were by no means frequent, for the country 
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was progressing in wealth, the Ejectment Code was made more 
stringent; and instances of eviction, solely due to the general 
existence of precarious tenures, were sufficiently common to pro- 
voke alarm. Through these circumstances. while the face of 
things appeared unruffled and even serene, the relations between 
landlord and tenant became insensibly more estranged than before : 
and another cause led to a like consequence. The course of events 
had undermined the edifice of Protestant ascendency in every 
part; the political and even the social power of the landlords 
had very much declined; and the Catholic Church, through long 
centuries the representative of the Irish race, had acquired immense 
and growing influence. This alone sufficed to create ill-will between 
the classes settled on the land; the owners of the soil, jealous 
of their rights, enforced them more strictly than in former times ; 
the occupiers, conscious of their growing strength, became less 
submissive than they had been, and the two classes, except in 
parts of Ulster, grew more alienated than had been the case, more 
separated in thought, opinion, and sympathy. Meanwhile a new 
Ireland, formed from the sons of the multitudes exiled in the 
Great Famine, had gradually risen beyond the Atlantic, and this 
influence, for the first time felt in the Fenian rising of 1867, 
diffused slowly an increasing dislike of English institutions and 
of the landowning classes. Add to this that education had 








154 The Law Quarterly Review. [No. X. 


filtered down even to the masses of the Irish poor, and had 
awakened their long dulled feelings.and thata middle class had slowly 
grown up without authority in local affairs, and naturally hostile 
to an aristocratic caste, and we shall understand what a series 
of causes contributed to make the land system the object of wide- 
spread mistrust and aversion. When I travelled through Ireland 
in 1869-70, I was astonished to find how profound was the moral 
disunion of the landed classes: how ‘landlordism’ was being 
already condemned ; and how, in a state of society more prosperous 
than of old, revolutionary forees were becoming manifest. As 
to the grievances of which the peasantry complained, comparatively 
little was said about rent, but there was a general demand for 
‘fixed tenures; and it was significant to note how memories of 
the past and vague traditions of bygone oppression mingled with 
a sense of wrong in the present state of things to produce general 
and perilous discontent. In Ulster alone, or rather in parts of it 
where society was formed on a better type and tenant right was 
an established custom, was the Land System even tolerably secure. 

The Land Act of 1870, carrying out reform on the lines pro- 
posed by the Devon Commission, but more boldly, and in a more 
liberal way, was passed to remedy this state of things. It made 
a great improvement in the Land System; but it failed to satisfy 
popular hopes; and, while it increased the permanence of the 
peasant’s tenure, it strengthened his conviction that he had a 
property in the soil. The measure, in fact, became law too late : 
and a reform, which, a few years before, would have been welcomed 
as an immense boon, did little to diminish the feelings of discontent 
which had been growing more intense and active. Things, never- 
theless, went on fairly well while prosperity and high prices 
lasted; and no one imagined, in 1877-8, that revolution was at 
hand in Ireland. In 1879 the signs of the tempest gathered; the 
harvest was the worst known since 1845-6; this was accompanied 
by a collapse of prices ; and wide-spread national distress followed, 
in parts of the country approaching famine. In this state of 
affairs the occupiers of the soil, comparatively well off a few years 
before, were suddenly brought to the verge of poverty; they were 
severely pressed by all kinds of claims, and as a class they had 
lived rather fast; and it cannot be said that as a rule the land- 
lords, divided in sympathy from them, made generous concessions 
to meet the crisis. A breach widened between the landed classes ; 
and the opportunity was not lost by a set of able men, who had 
never ceased to plot against England, her rule in Ireland, and 
Irish landlords, from across the Atlantic. The Land League was 
founded by Michael Davitt; and, in an incredibly short time. 
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an organisation had spread over all the island, except a part of 
Ulster, which had the fall of ‘landlordism’ for its avowed object, 
and gathered into itself the mass of the people, a considerable 
section of the middle classes, and the great body of the Catholic 
priesthood. The movement became almost a national rising; and 
while it drew support from the powerful forces of agrarian dis- 
order which, long latent, now broke out into fearful activity, it 
was sustained by Mr. Parnell and his band of followers, by a 
popular Press of extreme vehemence, and by wide-spread sympathy 
in the United States, and even in the Luperial Parliament. I 
shall not dwell on the barbarous crimes and deeds of blood of 
1881-2, on the manifesto against the payment of rent, on the wild 
communism that took possession of thousands; socicty in Ireland 
was frightfully deranged ; and a state of things prevailed in whole 
counties like the Jacobin crisis of 1792-3. The point to note is 
that the essential vices of the Land System, filmed as it were over, 
were suddenly revealed in awful distinctness; and it was seen 
by the lurid light of events that the landed classes were still 
divided by old and almost impassable lines: that the occupier 
distrusted the owner of the soil; that the mass of the peasantry 
still hated law, government. and present social arrangements; and, 
perhaps most clearly, that a contempt of contracts long acquiesced 
in, and, as it seemed, respected, but secretly felt to be harsh and 
one-sided, was almost everywhere a prevailing sentiment. The 
Land System, in fact, almost went to wreck except where in Ulster 
it was upheld by a better and happier order of things; a bold effort 
made in 1881 to reform it in the interest of the tenant has as yet 
proved in a great measure fruitless; and though it is still sustained 
by the force of law, it is undermined in public opinion, and it 
seems tottering to an approaching fall. Meanwhile the National 
League, replacing the Land League, but more effectively planned, 
has, so to speak, entered and taken possession of the sphere of 
landed relations in Ireland: it has superseded in many counties 
the authority of the Government of the Queen: and it forms an 
Imperium in Imperio of a most formidable kind, controlling rent 
and every landed arrangement, and backed by the forces of agrarian 
crime, kept down, but not the less ready and organised. 

I have thus endeavoured to trace the causes which have formed 
the existing Land System of Ireland. The product of conquest 
and confiscation, long sustained by evil and pernicious laws, it 
still retains the mark of its origin; time has not effaced the deep 
lines of difference between the owners and occupiers of the soil ; 
they are locally united but morally distinct, except in a part of 
the province of Ulster. The relations, moreover. which grew up 
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between them, affected by the social state of the country, long 
enabled the landlords, almost unconsciously, to lay on their tenants 
a heavy burden, to force up rent, and to destroy the property 
created by their dependents in the land; and though legislation 
has redressed this wrong, the memories of it have not been for- 
gotten. The Land System, besides, is opposed by influences of 
enormous power in the Irish community, by the Catholic Church, 
the popular Press, the representatives of the mass of the nation, 
and the old traditions of a peasantry fond to dwell with special 
regard on the past; and it cannot be denied that discontent and 
misery have grown up under that ill-formed structure, like noxious 
weeds beside an unsightly dwelling. To lay, however, the blame 
of all this on the present generation of landlords and tenants, or 
on the rulers under whom they live, would be in the highest degree 
iniquitous; they have been the heirs of an unhappy past; and 
the judgment of History should severely condemn, while it fearlessly 
states undoubted facts, partisan clamour against the classes now 
seated upon the Irish soil, and especially against the Imperial 
Government, which, for many years, has spared no effort to redress 
Irish grievances of every kind. Nevertheless this Land System 
is so condemned in opinion, and seems so weak in itself, that many 
think it must be swept away ; and, as I have said, the idea prevails 
that the rights of the landlords must be purchased, and the land 
be transferred in a mass to the tenantry, and that through 
the interference of the State, before order and peace can be 
restored in Ireland. I venture to think this policy wrong; it 
would impose a charge on the general taxpayer of more than 
£300,000,000 if Irish landlords are to obtain justice; it would 
banish from Ireland a class necessary for its local government 
and the administration of the law, and in many respects required 
by the country; above all it would cause a moral shock of the 
most formidable and far-reaching kind, that would directly tend 
to break up the Empire. Any change to be made in the Irish 
Land System ought, I believe, to be on different lines, and to 
proceed upon different principles. It is expedient, no doubt, that 
a large number of the tenantry of Ireland should own the land; 
but this should be effected by a gradual process and by the mutual 
agreements of landlords and tenants, not through an immense 
transfer accomplished by the State; and in the long run nothing 
more will be needed to compass this end but to enlarge the scope 
of the laws already in force for this purpose. It would be un- 
advisable, moreover, I think, to destroy the existing Land System 
root and branch, in by far the greater part of the island, or to 
annihilate the relation of landlord and tenant; though I do not 
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deny that, in this matter, large and further reforms may be 
requisite. The legislation of 1881 has gone a long way to reduce 
the right of the landlord to that of a rent-charger only; it seems 
to me that it would be wise to extend this principle somewhat 
further; and the tenant might be enabled to acquire all but 
ownership, subject only to a perpetual rent-charge, the reversionary 
right of the landlord being commuted by the payment of a Sine. 
to be advanecd through the credit of the State. By a measure of 
this kind, the cost of which would be a sum comparatively small, 
the occupiers of the soil would, in a few years, become virtually 
the owners of it, at annual charges which could be made consider- 
ably less than the existing rents; the landlords’ rights would be 
more secure than they could be in the present state of affairs; as 
a class they would not be expelled from their homes, and they 
could still usefully perform their duties; and there would be 
reason to hope that, the cause being removed, the alienation between 
them and their dependents would, in a great measure at least 
disappear. The change, in fact, in the Irish Land System would 
resemble that which in the Middle Ages was effected by tlu 
transformation of the villein into the copyhold owner; and it 
might be expected that it would be followed by equally happy 
and fruitful results. Meanwhile the measure of 1581, which, in my 
judgment, contains the true principles on which land tenure should 
be formed in Ireland, and which has failed only through accidental 
causes, ought to be extended in every way, and made cheaper and 
easier in its operation: and if this were done I do not doubt that 
it would ultimately transform the Irish Land System and remove 
what is most defective in it. I purposely, however, avoid a topic 
associated necessarily with the polities of the day. 


WILLIAM O'Convok Morris. 
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AMERICAN STATUTE 
FFXHERE are few American lawyers who are not often consulted 

as to questions arising under the laws of the States adjoining 
those in which they live. Much of the business of New York, for 
instance, is in the hands of men whose homes are twenty or thirty 
miles from their counting-rooms, and lie in Connecticut or New 
Jersey. The President of one of the New York banks has just been 
elected Governor of Connecticut, and a New York lawyer at the 
same time was chosen as the Governor of New Jersey. Such men 
live under the laws of one sovereignty by day and another by night : 
and fortunes made in the city are thus enjoyed and inherited else- 
where, according to different systems of jurisprudence. And to those 
who spend their money where they make it, questions are frequently 
occurring as to obligations contracted with residents of other 
States, and dependent on their special statutes. 

Mr. Stimson has attempted to bring into the compass of a 
volume of less than eight hundred pages, a summary of the civil 
publie statutes relating to persons and property of thirty-eight 
States, eight Territories, and the District of Columbia. 

He begins with the Constitutions of the several States, and finds 
here his easiest task. They are all brief, and vary but little in 
their general declarations of the rights of citizens, or their general 
scheme of political organization. 

What differences exist are mainly the work of the last quarter of 
a century, with the exception of those affecting the judiciary. 
Fourteen States originally entrusted the appointment of the Judges 
of their higher Courts to the legislature. Only five of them still 
adhere to this method. The driftof public sentiment and constitu- 
tional amendment has been towards the substitution of popular 
elections. Thirteen States once gave either the appointing or the 
nominating power to the Governor; nine only do so now. 

The Civil War made radical changes in the Constitutions of the 
Southern States, and was the indirect cause of important modifica- 
tions in many of those of the North and West. 

The executive department has generally gained in power at the 
expense of the legislative. In some States the Governor's term of 
office has been prolonged from one year to two or four ; in others 


* An Analytical and Compared Digest of the Constitutions and Civil Public Statutes of 
all the States and Territories, relating to persons and property, in force January 1, 1886. 
By Frederic J. Stimson. Boston: Charles C. Soule, Law Publisher. 1886. 
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he is allowed to veto one or more items in an appropriation bill, 
and let the rest become law; in many, the number of offices to 
which he can appoint has been enlarged. 

The jury system is guarded with less care. Colorado has given 
the legislature power to abolish grand juries. and Texas has 
diminished their number to twelve. Several States allow nine 
jurors to return a verdict in civil causes. and Texas extends this to 
prosecutions for misdemeanours. 

Special laws have come to be generally forbidden wherever 
general ones can accomplish the end desired. ‘The right to call 
for the yeas and nays on any question, and have the vote recorded, 
has been extended. Pennsylvania gives it to any two members in 
either House. 

It is generally provided in the more recent constitutions, that no 
law shall relate to more than one subject, and that this shall be 
expressed in its title: and six of them forbid the consideration of 
any bill which has not been referred to and reported on by a proper 
committee. 

Attempts are made in various ways to guard the legislatures from 
improper influences. ‘ Lobbying’ is declared a felony in two States, 
and one of these defines it as ‘seeking to influence the vote of a 
member of the legislature by bribery, promise of reward, intimida- 
tion, or other dishonest means. In two States,no member can vote 
on any measure in which he has a personal or private interest; in 
another, it is made a criminal offence for a tnember to promise to 
vote for a bill on the agreement that some other member shall vote 
for some other bill. In one, no salaried officer of a railroad can 
hold a seat in the legislature. 

At the beginning of the independence of the United States, 
suffrage was generally limited to certain classes of property holders. 
These restrictions are now everywhere swept away. Four States 
only require the voter to be a taxpayer. One (Rhode Island) admits 
no one of foreign birth to vote, who is not a landowner, even though 
he may have been duly naturalized as a citizen of the United 
States. Two States admit no electors who cannot read. Colorado 
permits the enactment of laws extending the right of suffrage to 
women, and two States grant it to them at elections of school 
officers. Four States provide that women may hold any offices 
pertaining to public schools. 

The religious tests for suffrage and office-holding, generally pre- 
scribed by the laws of the early American colonies, have nearly 
disappeared, though five States still deny office to atheists. On the 
other hand, four exclude all ministers of religion from their legisla- 
tures, and one provides that the Governor must always be a layman. 
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To protect the public in a different direction, three States solemnly 
declare that no idiot can hold any office. 

Every State but three requires the legislature to provide for the 
maintenance of free schools, and seventeen prohibit any State aid 
to sectarian or denominational institutions of learning. 

Eighteen States provide for the maintenance of a State Univer- 
sity, in connection with their system of public education. Two 
require a public library to be kept open in every town. 

Judicial delays are specially guarded against in two States. 
South Carolina requires decisions to be filed in all cases in the 
higher courts within sixty days after the close of the term, and 
California stops the salary of any Judge who is keeping a cause 
undecided, after more than ninety days have elapsed since the 
hearing. ; 

In Indiana the door to the Bar is held invitingly open by a 
provision that every voter of good moral character shall be entitled 
to admission as an attorney-at-law on taking the usual oath. The 
other constitutions are silent on this subject, and the laws every- 
where else provide for an examination under the direction of the 
courts, and generally for a prescribed period of legal studies. 

One thoroughly American measure of legislation is what is known 
as ‘the Maine Law.’ This is a provision added to the constitution 
of that State many years since, for ever prohibiting the manufac- 
ture or sale of intoxicating liquors, except for medical, scientific, or 
mechanical purposes. Iowa and Kansas have recently followed her 
example, and West Virginia has confided the power of prohibition 
to the discretion of the legislature. Texas leaves it to the deter- 
mination of the voters in each of the principal places or local divi- 
sions of the State. 

An interesting legal question has come into the courts under the 
Kansas law. A brewer, whose capital invested in his works would 
be irretrievably impaired, if they could no longer be used for their 
intended purpose, has claimed protection under the Fourteenth 
Amendment to the United States Constitution, which forbids States 
to deprive any person of property without due process of law, and 
the other guaranty against taking private property for public use 
without just compensation. The suit was brought in the Circuit 
Court of the United States, and a favourable decision has been 
rendered. The case goes by appeal to the Supreme Court of the 
United States, and will turn there, no doubt, on the extent which 
that tribunal may be willing to concede to the police powers of the 
State. 

Nearly half the States pronounce against communistic socialism, 
by declaring that all men have a natural right to acquire, possess, 
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and protect property. The claims for protection to the wage- 
earner against the capitalist, which have assumed such importance 
in recent political discussions in the United States, find little ex- 
pression as yet in its constitutional law. Perhaps the most definite 
recognition of any of them is in the Texas constitution, which 
forbids any foreign attachment of current wages for personal ser- 
vice. California makes eight hours a legal day's work in all publie 
employments. 

It is the common practice of the American States to have their 
written public laws revised every few years, and the result. when 
officially published, supersedes all prior enactments. Four States 
require this to be done every ten years, while. on the other hand, 
Michigan, mindful of the changes often needlessly or unwittingly 
made by revisers, forbids any future general revision, permitting 
only occasional compilations by authority, which may omit re- 
pealed statutes. New York has now gone on for nearly sixty 
years, without either any official compilation or revision. Certain 
of her laws, such as those affecting procedure. have been codified, 
but she is otherwise in the same position as Great Pritain. except 
that probably more of her annual legislation during this period has 
been repealed. 

Mr. Stimson, in the work under review, has limited himself 
closely to the work of a mere compiler, and seldom ventures an 
opinion upon any matter of construction. ‘The reader is sometimes 
inclined to wish for a little more boldness of statement, and there 
are certainly some instances in which it would have been more than 
pardonable. In the constitutions of Kentucky and Oregon, for 
example, the legislature is required to prohibit free negroes from 
coming to or living in the State, and to make any such intrusion 
a felony. This was probably within the power of the State. in anfe 
bellum times, under the Dred Scof/ decision of the Supreme Court, 
which declared that no coloured person could be a citizen of a State 
within the meaning of the provision that citizens of each State are 
entitled to all the privileges and immunities of citizens in every 
other. But the Fourteenth Amendment to the United States Con- 
stitution, in 1868, made them citizens of the United States. and of 
the States in which they reside, and it must necessarily follow that 
they have the right to go freely into every other State. The author, 
however, simply remarks in reference to the prohibition ‘ Quaere, 
how far this is constitutional under the United States Consti- 
tution.’ 

Somewhat over a fifth of the volume is devoted to this summary 
of the State Constitutions, and the rest is given to their ordinary 
statutes affecting things and persons, or as he prefers, with Mr. T. 
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E. Holland, to designate them, the normal and abnormal parts of 
substantive law. 

The subjects of corporations, public and private, crimes, and 
judicial procedure, are left to be treated in a second volume, to 
appear hereafter. 

The work is designed mainly as an aid to the practising 
lawyer. Many topics, therefore, which would be among the first to 
attract the attention of a student of politics or jurisprudence, are 
passed over in silence. In regard to the various American systems 
of taxation, for instance, we find nothing beyond the brief state- 
ments to be found in some of the constitutions. 

It would be premature to give an opinion as to the merits of the 
author's arrangement of the State statutes, until his second volume 
has appeared to make the work complete. We may, however, 
notice a few of the points of interest in the legislation now put before 
us: observing first, that it has a fragmentary and unsymmetrical 
look, not only because it is but a part of a larger body of law, but 
because it cannot be seen in its natural connections with the founda- 
tions on which it has been built up. The constitution and laws of 
every State are published together, and the lawyer who consults 
the volume must continually turn from one to the other for 
authority and explanation. There are few constitutional provisions 
in any State which have not been followed up by statutes on the same 
subject. The author's separation of constitutional law from statu- 
tory law has therefore the serious disadvantage of leaving each 
apparently incomplete in reference to most matters of importance. 

For example, he gives in Article 555, the constitutional provisions 
in regard to the organization of Chancery Courts, in describing the 
various systems of judicature, but passes very lightly over the subject 
of their powers. As to this, he says that these Courts ‘have, in 
general, equity jurisdiction’ in seven States, while in the rest equity 
jurisdiction is vested in the same Courts which have cognizance of 
actions at law. But, as will doubtless appear in his second volume, 
when the statutes as to equity procedure are collated, there are but 
three States where full equity jurisdiction is conferred on any Courts, 
while four stop with making certain specific grants of particular 
equity powers. A full statement of the American equity systems, 
as built up both by Constitutions and Statutes, was given by Pro- 
fessor Pomeroy in his excellent work on Equity Jurisprudence’, and a 
comparison of this with that of Mr. Stimson will show clearly how 
much is lost by an attempt to separate constitutional from statu- 
tory enactments in any matter where one is the complement of the 
other. 

* Vol. i. pp. 308-321. 
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The life-long labours of Mr. David Dudley Field in forwarding 
the general codification of American law, though they have been 
but partially successful in his own State. have been more hospit- 
ably received in the far West. California and Dakota have 
adopted substantially his draft of a Civil Code for New York, and 
Georgia has gone far in the same direction. Louisiana has always 
had a body of law framed in general conformity to the Civil 
(‘ode of France. 

This legislation in these States has greatly increased the bulk of 
Mr. Stimson’s work, without adding correspondingly to its value. 
It is a little wearisome, when one is seeking to study the local 
differences in American law, to be forced to read pages of definitions 
of what law is, directions as to construing statutes according to 
their spirit and intent, and contracts by the /ex /oci, and repeated 
statements, differing only in words, of well-settled principles in all 
branches of jurisprudence. And it is perhaps misleading to a 
casual reader to find more space given to Louisiana than to any 
other State, unless he reflects that it is not because her laws are 
the best type of the rest, but because they are least like them. 

The general movement of American legislation has been towards 
simplifying real estate tenures, abolishing entails, or restricting 
them to a single generation, and an equal distribution of in- 
heritances. 

The creditor class has always controlled the politics of the 
Atlantic States. except for a few years after the Civil War. when some 
of those in the South fell temporarily into the hands of their coloured 
population. Georgia provides expressly in her Civil Code that the 
rights of creditors should be favoured by the Courts. and every 
remedy and facility afforded them to detect. defeat. and annul 
any effort to defraud them of their just rights. 

Nearly a hundred pages are given to the subject of marriage and 
its incidents, and show a growing tendency towards the principles 
of the civil, as compared with the common law. Two States 
declare that all marriages, not forbidden by the Jaw of God, are 
to be encouraged. Five States, and most of the Territories, forbid 
the intermarriage of first cousins. One adheres to the Levitical 
degrees. 

The age of consent has been generally somewhat raised, and two 
of the Territories place it as high as twenty-one for males, and 
eighteen for females. 

Marriage between whites and blacks is generally prohibited, and 
as the same penalties are provided against each party, the Courts 
hold such laws not in conflict with those of the United States 
which are designed to guarantee equality of rights to the negro. 
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Pennsylvania and Tennessee, when a married person, on the faith 
of a false report that the other party to the marriage, who has been 
absent for two years or more, is dead, has married again, declare 
it not a case of adultery or bigamy, but give the absentee, on 
his return, an election whether to reclaim his spouse or have a 
divorce. 

The seventy articles devoted to the consideration of negotiable 
paper show a perplexing variety of provisions, both as to questions 
affecting its validity and its effect. A bill is now pending before 
Congress to create an uniform national law on this subject, which 
is a substa: ‘ial copy of the English Act drawn by Mr. Chalmers. 
If adopted, it would govern foreign bills and paper used in inter- 
state commerce, but under the United States Constitution would 
be unable to reach that of a purely domestic character in any State. 
Among the more recent laws of general interest may be noticed 
that of Massachusetts, passed last year, which allows bank cheques 
to be paid, notwithstanding the death of the drawer, if presented 
within ten days from their date. 

In a work of so extensive a scope, absolute accuracy is not to be 
hoped for. The indexes to the annual Session Laws of the States 
are generally made in a hasty and slovenly way, and whoever relies 
on them finds himself leaning on a broken reed. No American 
lawyer feels safe in asserting what the statute law is on any 
subject, unless he can turn to a copy of the last revision, which he 
has himself annotated with reference to each year’s subsequent 
legislation. Mr. Stimson has probably relied on consulting the 
official indexes, in most cases, and has consequently fallen into 
some errors. 

In the case of Connecticut, for instance, we notice that he has 
omitted to mention her as giving the right to take land by in 
invitum condemnation proceedings to the owners of burying-grounds, 
an extension of the use of the prerogative of eminent domain in 
which she has been followed by Michigan only. He also attributes 
to Connecticut a statute repealed in 1878, by which divorces could 
formerly be granted ‘for any such misconduct as permanently 
destroys the happiness of the petitioner, and defeats the purposes 
of the marriage relation. And he includes her in the list of States 
requiring their legislatures to establish a free school system, 
although there has never been such a provision in her constitution, 
and until within a few years a small charge has been made for 
tuition to all children whose parents were able to pay it. 

We observe also occasionally an error in statement due to un- 
familiarity with the established judicial construction of certain 
statutory phrases, and are only surprised that there are so few of 
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them. Thus, Connecticut makes marriages voidable in case of 
‘fraudulent contract. This phrase has the settled technical mean- 
ing, in this connection, of physical impotency, but Mr. Stimson does 
not mention this State with those which dissolve marriages for 
that cause, and does give it as one that makes fraud or force in 
procuring the marriage a ground of divorce. 

The work, on the whole, will be likely to be of less value to the 
practising American lawyer for whom it was designed than for the 
student of comparative jurisprudence, for whom it was not de- 
signed. Its main faults are incident to its plan. The severance of 
every constitution from the laws that have grown up under it 
shows each in a half light. To try to put them together is like 
trying to study a wood-pile until you can picture to yourself the 
trees which have contributed to it. 

The book must have cost years of patient toil, and shows care 
and judgment in the classification of its materials. The index is 
unfortunately meagre, a fault to be particularly regretted in any 
production of this kind. which is of no value except for reference : 
but the table of contents is full andclear. The second volume. when 
published, will no doubt have a general index to both, and the 
whole work will be a necessary part of any library designed to 
aid in the study of Anglo-American institutions. 


Stmmeon E. BAaLpwin. 
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THE HISTORY OF CONTRACT. 


HE modern law of contract consists of a general theory, forming 

the bond of union between numerous, and otherwise uncon- 
nected, classes of contracts. This general theory is posterior in 
date to, and different in origin and history from, the particular 
contracts which it comprehends. Buying and borrowing, pledging 
and suretyship, cannot wait for the development of a refined system 
of law, and these processes must have been regulated by definite 
principles long before they were embraced in a comprehensive 
generalization. A complete history of contract must therefore 
consist of two parts. With the first of these, consisting in an 
enquiry into the origin and mode of development of the different 
species of contracts, we have not here to do. Our attention will 
be confined to the rise of the general principles that have given 
system and unity to the mass of detail. 

The general theory of contract is almost entirely of domestic 
origin. In Bracton and Fleta indeed we find an attempt to employ 
the general principles of the Roman Law as a setting for English 
contracts', but the chief significance of this attempt lies in its 
failure. Perhaps in no other part of the law have Roman prin- 
ciples been so prominently introduced, only to be so completely 
rejected. The English law was thus left to fashion a theory of 
contract for itself. The manner in which it did so is an excellent 
illustration of the operation of modes of procedure in determining 
the development and form of the substantive law, for the history 
of the law of contract is almost entirely comprised in that of three 
forms of action. These are Debt, Covenant, and Assumpsit. 

The first of these can be traced back to the beginnings of the law, 
but the earliest fact respecting it which need here be noticed is its 
division into the two actions of debt and detinue. Save for obscure 
hints in Bracton and Fleta?, there seems to be no reference to this 
division in the early legal writers, though it appears as well estab- 
lished in the Year Books of Edward I*. It was based, not, as is 
often said‘, on the distinction between money and chattels, but 
apparently on that between obligation and property. Detinue was 
an action for the recovery of money or chattels of which the plaintiff 


' Bracton, 99, 100; Fleta, ii. 56. 2 Bracton, 102b; Fleta, ii. 60. 
* Y. B. 20 & a1 Ed, 1. 189. * Holmes, Common Law, 252. 
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had the ownership; debt for the recovery of money or chattels 
over which the plaintiff's right was merely in personam'. This 
division had important effects upon the law of contract, for it is 
evident that all bailments would be relegated to the action of 
detinue. Now this action played no part in the development of 
the theory of contract, and bailments consequently remained out- 
side that theory until the rise of the action of assumpsit restored 
them to their rightful position as a class of contracts. Furthermore 
this removal of bailments rendered possible, as will be seen later, 
an important generalization within the action of debt. It is evi- 
dent that debt, as the general remedy for all obligations that gave 
rise to liquidated claims, must have had a scope in some respects 
wider and in some narrower than the sphere of contract. Since, 
however, the cases in which it was the remedy for causes of action 
not contractual were comparatively unimportant, they may be here 
neglected. 

In every action of debt two elements were originally necessary, 
a justa causa debendi and a legal proof*. There were within his- 
torical times two principal modes of proof, the carfa or written 
acknowledgment, and the sec/a or train of witnesses. It is to this 
fact that we owe the distinction between specialty debts and debts 
on simple contract. With respect to the cawsae delendi the most 
important fact to be noticed is that among them the early law did 
not include a promise or agreement. The idea of the obligatory 
nature of a mere executory agreement seems to have been un- 
known, and part performance was a condition precedent to the 
existence of an obligation®. Indeed it is doubtful whether an 
agreement was in any distinct manner recognised as an element of 
debt, or whether any conscious distinction was drawn between 
obligations ex contractu and any other form of obligation’. It was 
an accident of procedure that first introduced into the law the 
principle of enforcing mere promises. A written acknowledgment 
of a debt, or written promise to pay it, was obviously the best 
evidence that could be obtained, and by a transition very natural 
to early law it passed from the position of good evidence to that of 
conclusive proof. This appears from Bracton : ‘ Per scripturam vero 
obligatur quis, ut si quis scripserit alicui se debere, sive pecunia 
numerata sit sive non, obligatur ex scriptura, nec habebit exceptio- 
nem pecuniae non numeratae contra scripturam, quia scripsit se 


' Debt for chattels :—Y. B. 20 & 21 Ed. 1. 139; Y. B. 3 Ed. Il. 57; Y. B. 12 Ed. I. 
354- Detinue for money :—Y. B. 6 Ed. II. 192; ef. Y. B. 33-35 Ed. I. 454. 

* Glanvil, x. 3; x. 12. * Giiterbock, Bracton (by Coxe), 138-139. 

* Holmes, Common Law, 264. ‘ But the old debts were not conceived of as raised by 
a promise. They were a ‘‘ duty” springing from the plaintiff's (? defendant's) receipt of 
property, a fact which could be seen and sworn to.’ 
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debere'. The obvious effect of this rule of evidence upon the sub- 
stantive law was that a written promise to pay ceased to be a mere 
proof of an already existing debt. and became a cavsa /cbend itself, 
Thus was introduced into the English law a formal contract. and it 
would seem that to this same application of estoppel early law is 
largely indebted for this class of contract. Thus in the law of 
Rome the contract ///eri* and the release by accepfi/afio are un- 
doubted instanees of the process*. though to extend the same 
explanation to the stipulation might be over-bold. 

In debts proved by good suit, on the other hand, it remained 
necessary to allege an independent cavsa defendi. * En dette sur 
contract le plaintiff monstra in son count pur quel cause le de- 
fendant devient son dettour. Autrement in dette sur obligation. car 
lobligation est contract in luy meme *.” What then were these cavsce ? 
To give a complete list of them is impracticable. but they were such 
transactions as sale, barter, loan -(wv/wwm), and hiring of services. 
The common feature of them all was something given or done on 
one side in return for something to be given or done on the other. 
A generalization of the cauwsae dedendi was therefore possible, and 
this resulted in the well-known doctrine of gui/ pro quo. It was 
laid down that debt on a simple contract did not lie unless the de- 
fendant had received something in recompense for the obligation 
sought to be enforced against him*. The cause that led to this 
explicit statement of what had been implicit from the earliest times 
was probably the disturbing influence of the idea that simple con- 
tract debts were really based upon promises, and the consequent 
necessity of defining the limits within which a promise was obliga- 
tory. In the early theory of contract guid pro quo, as yet un- 
generalized. was the principal: the promise, if recognised at all, 
merely the accessory. With the progress of legal theory. however. 
this relation became reversed, and guid pro gvo assumed the aspect 
of a limitation upon the binding effect of promises. 

The exact date of this generalization is uncertain. What seems 
the earliest mention of the term oecurs in 39 Ed. III°. where how- 
ever it is unconnected with contract In y Hen. V“° debt was brought 
by a plaintiff who had released a judgment debtor on the promise 
of the defendant to become debtor in his stead. It was held that 
this was not sufficient matter in law to charge the defendant. This 

' Bracton, 100 b. 

* Hunter, Roman Law, 355 (1st ed.) ; Inst. Just. 3, 29, 1; Gaius, 3, 173. [See 
Mr. Moyle’s Excursus VIII. in his edition of the Institutes. } 

* Bellewe, 8 Rich. II. 111 (ed. 1869). 

* There existed one exception to this rule, namely suretyship. The anomalous nature 
of this contract was soon perceived, and a sealed writing became necessary for its 


validity. Holmes, Common Law, 264. 
® Y. B. 39 Ed. III. 18. ® Y.B. y Hen. V. 14. 
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is a good example of the kind of case that must have led to the 
formulation of the doctrine of quel pro quo, but the report inakes no 
use of that expression. In 7 Hen. VI we find an objection made 
to the absence of guid pro quo, though not in an action of debt ', and 
thirty years later the rule is treated as perfectly familiar*. In 
16 Ed. IV® itis remarked that * parols sans reason’ have no binding 
foree. The principle in question has been somewhat hastily identi- 
fied with the modern principle of consideration, but as we shall see 
it is very doubtful whether there is between them any historical] 
connection whatever. 

The second form of action to be considered is that of covenant. 
By the time of Edward I this was fully established as a general] 
contractual remedy by which damages could be obtained for the 
breach of any agreement under seal. It seems probable that this 
action passed into the law of contract from the law of real property, 
the earliest conrent/iones being leases of land for life or years*. How- 
ever this may be, its history as a general contractual remedy can 
be traced with considerable clearness in the early writers. Glanvil 
tells us that privafae conventiones were not enforceable °. This asser- 
tion seems sometimes to be interpreted as meaning merely that 
contracts were invalid unless reduced to writing®; but Glanvil 

imself defines privatae coarentiones as agreements made anywher 
himself defi ft rent agr nts made anywhere 
save in the King’s Court. If not there made, no executory con- 
tract was enforceable whether reduced to writing or not. By the 
time of Bracton we find an advance in legal theory, for covenants 
are now enforced in the King’s Court not of right but occasionally 
de gratix, *Non solet aliquando necessitas imponi curiae domini regis 
de hujusmodi conventionibus privatis disecutere. Sed tamen si quis 
a conventione recedat, succurritur alteri parti per actionem de con- 
ventione*. Finally in Fleta the foregoing passage is transcribed 
with an omission of all reference to the remedy being of grace 
rather than of right*. Unlike debt and, as will be seen. unlike 
assumpsit. covenant was from the first recognised as a remedy for 
breach of promise. Unlike these actions therefore its origin im- 

' Y.B.7 Hen. VI. 1. This is an action of deceit on the case, but there is no doubt 
whatever that guid pro quo originated in debt, and an examination of the case will show 
that the objection in question is merely a verbal one. 

* Y. B. 27 Hen. VI. 8. 

* Y. B. 16 Ed. IV. 9. 

* Dighy’s History of the Law of Real Property. 49 and 144. 

* Glanvil, x. 8. ‘Super hoc notandum est quod Curia domini regis hujusmodi privatas 
conventiones de rebus dandis vel accipiendis in vadium, vel alias hujusmodi, extra 
Curiam sive etiam in aliis Curiis quam in Curia domini regis factas, tueri non solet nec 
warrantizare ; et ideo si non fuerint servatae Curia domini regis se inde non intromittet.’ 
See also Glanvil, x. 18. 

® Giiterbock, 138-139. 

? Bracton, 34. See also 100. 

* Fleta, iii. 14, 3. 
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posed no limitation on its scope, and it threatened to become co- 
extensive with agreements. A limitation stringent enough however 
was imposed by the law of evidence. In 20 Ed. I! a plaintiff 
offered good suit to prove his covenant, and it was decided that a 
writing was the only admissible proof of an agreement. This rule 
determined the whole future history of the law of contract, for it 
obtained recognition at a time when a writing meant a writing 
under seal, and covenant was thus restricted to a class of agree- 
ments that became narrower every day. 

The limitations thus sought to be imposed on the law of contract 
proved too strait to be borne. A form of action never fashioned 
for that end was soon pressed into the service for which debt and 
covenant had proved inadequate, and this in process of time de- 
veloped into the third and most important contractual remedy. Of 
the origin and nature of Trespass on the Case it is needless here to 
speak, but a subject deserving some consideration is the process by 
which it became a remedy for breach of contract. It was intended 
as a provision for those cases of damage to person or property that 
did not fall within the original scope of trespass. Now inasmuch 
as breach of contract is a fruitful source of damage to person and 
property, it is evident that in many instances trespass on the 
case must have been in reality a contractual remedy. Very fre- 
quently therefore an undertaking or assumpsit formed part of the 
circumstances of the case, and appeared in the count*. This aspect 
of trespass on the case was early perceived, and the objection used 
at first to be brought that in such cases covenant was the appro- 
priate and exclusive remedy. This, however, was overruled. Thus 
in 48 Ed. III, in an action against a surgeon for negligence, it is said : 
‘This action of covenant is of necessity maintainable without 
specialty, because for every little thing a man cannot have a clerk 
to make a deed*. In a similar case in i1 Rich. II* the contract 
was made in London, and the negligent performance of it occurred 
in Middlesex. A dispute arising as to the venue, it was decided 
that issue might be joined either on the assumpsif or on the ‘con- 
trary medicines, and that the venue would be determined accord- 
ingly. This shows a distinct appreciation of the double character 
of the action, trespass from one point of view. covenant from 
another. 

Now happened an event closely analogous to what we have 
already noticed in the history of debt. In trespass on the case, 
as in debt, a promise was not originally the cause of liability, but 
merely an accessory; in both actions the promise came subsequently 


* 20 & 21 Ed. I. 222. * 22 Ass. 94; Y. B. 43 Ed. III. 33. 
* 48 Ed. IIL. 6. * Bellewe, 5 and 332 (ed. 1869). 
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to be regarded as the principal; and in both a consequent 
necessity arose of limiting the new principle by a generalized 
statement of the old. In debt this resulted, as has been seen, in 
the doctrine of guid pro quo. Tn assumpsit it resulted first of all in 
the rule that the action lay for a breach of promise by malfeasance 
only, as distinguished from a breach by nonfeasance'. This rule 
was evidently a recognition that the action, though from one point 
of view contractual, was in reality delictual. If it resulted from a 
mere omission, damage to the plaintiff's person or property was 
not regarded as a cause of action; for, generally speaking, it is only 
through a contractual obligation that a man becomes liable for 
passively permitting another's loss. 

For a century the ‘merveillous ley’ that resulted from this 
distinction was subjected to a vigorous attack *, until at last in 
20 Hen. VII the efforts of the assailants proved victorious. In 
this year it was decided, in defiance of all precedent, that an action 
on the case lay for a nonfeasance. ‘If I covenant for money to 
build a house by such a day, and do it not, an action on the case 
lies for the nonfeasance *.’ This piece of judicial legislation obtained 
immediate recognition *, and from this time the law of contract 
may be regarded as established in what is practically its modern 
form. 

It might be supposed that after this extension assumpsit would 
become coextensive with parol agreements. Notso however. There 
is no more curious feature in the history of the English law of 
contract than the manner in which limitations were invariably 
imposed upon the scope of contractual remedies and the obligatory 
nature of agreements. The limitation now imposed upon assumpsit 
was the necessary result of the fact that it was an action ex delicto 
perverted into a contractual remedy. A purely delictual action is 
based upon detriment suffered by the plaintiff, and that detriment 
is the measure of damages. A purely contractual actiorf, on the 
other hand, is based on breach of promise, whether accompanied by 
detriment or not, and the measure of damages is the benefit that 
would have resulted to the plaintiff from performance. The em- 
ployment of an action ¢x /e/icto as a remedy for breach of contract 
naturally resulted in a union of these two principles; the real. 
though not the ostensible, cause of action continued to be injury to 
the plaintiff, but the amount of this injury was immaterial, for the 
measure of damages was, as in a true contractual action, the benefit 


1 Y.B. 2 Hen. IV. 3. 
* Y.B. 11 Hen. IV. 33; Y.B. 3 Hen. V1. 36; Y.B.14 Hen. VI. 18; Y.B. 20 Hen. 
VI. 34; Y.B. 21 Hen. VI. 55. 
* Y. B. 20 Hen. VII. 9g. 
* Y. B. 21 Hen. VII. 41. 











172 The Law Quarterly Review. [No. X. 


that would have resulted from performance'. This injury which. 
though an essential element, was neither the measure of damages 
nor the ostensible cause of action, operated as a limitation upon the 
action of assumpsit, and in a slightly modified form is still to be 
seen in the modern requirement of Consideration. It is true that 
valuable consideration is generally regarded as being of two kinds, 
only one of which consists in damage to the plaintiff. But even 
that form of consideration which consists in a benefit to the de- 
fendant ought logically and historically to be regarded as an injury 
to the plaintiff from whom it moves. [And such is now the preva- 
lent opinion. *Detriment to the promisee is a universal test of the 
sufficiency of consideration’ in assumpsit : Langdell, Summary, § 64.] 

The rule that assumpsit would not lie unless the plaintiff had 
suffered damage required and received distinct recognition on the 
extension of the action to nonfeasance. It was held that a breach 
of contract by nonfeasance, as a failure to build a house, was no 
ground of action unless loss had been incurred, as by prepayment 
of the price. In 2: Hen. VII, Chief Justice Frowike says, ‘I 
shall have a good action on my case by cause of the payment of 
the money, and without payment of the money in this case there 
is no remedy; and yet if he builds the house and does it badly, an 
action on my case lies. . . . And so it seems to me that in the case 
at bar the payment of the money is the cause of the action on the 
case *.” 

It has been already said that this requirement of injury to the 
plaintiff, which existed in assumpsit as a relic of the original 
delictual character of the action, is represented with some modi- 
fications by the modern rule as to consideration. The cause and 
the significance of these modifications constitute the obscurest 
problem in the history of contract. The theory to be here advanced 
is that there is no historical connection between consideration and 
the original limitation of assumpsit, but that the former was an 
independent development in another part of the law, which by its 
strong analogy to the aforesaid limitation was enabled to introduce 


' For example: Defendant spoils cloth sent to him by plaintiff to be made into a 
coat. In a purely delictual remedy the damage done to the cloth is the ground of 
action, and the value of the cloth the measure of damages. If such a remedy is per- 
verted into a contractual one, the ostensible ground of action is the failure to make a 
coat, and the measure of damages is the value of the coat; while the damage to the 
cloth remains as a limitation upon the scope of the action as a contractual remedy. 

2 Keilwey, 78. See also F.N. B., Covenant. Of course this rule has no connection with 
the requirement of quid pro quo, which was rigorously confined to the action of debt. 
In Y. B. 3 Hen. VI. 36, is reported an anomalous case, in which to assumpsit for a non- 
feasance it was objected that no recompense had been assigned for the feasance. That 
no such requirement then existed is certain ; for assumpsit did not lie for a nonfeasance 
in any case, and it lay for a malfeasance irrespective of reward. See Pollock, Princ. of 


Contr., 676. 
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itself into assumpsit and to supplant the earlier principle. This 
process must have taken place between the end of the reign of 
Henry VII, when assumpsit was extended to nonfeasance, and the 
beginning of the reign of Elizabeth, in whose tenth year the later 
principle appears in an unmistakeable form'. There can be little 
doubt that the idea of consideration received its first applications 
from the Court of Chancery, where it formed an essential part of 
the equitable doctrine of uses. It is needless here to enter into the 
details of the varied and extensive use made of this principle by 
equity ; it is sufficient to mention the necessity for good considera- 
tion in covenants to stand seised to uses, in conveyances without 
declaration of uses, and in the alienation of land subject to uses. 
The application of consideration to the law of uses has been brought 
into special prominence. partly by the importance of this branch of 
equitable jurisdiction, and partly by the operation of the Statute of 
Uses; but there is no sufficient reason for supposing that this was 
the only equitable application of the principle. There are some 
grounds for believing that consideration was originally in equity. 
as subsequently in law, a principle of contract. That there was an 
equitable jurisdiction in contract is undoubted. In 8 Ed. IV? the 
right to determine suits pro jfile: /acsione was distinctly claimed 
and exercised by the Chancellor. Fairfax. a judge of this reign, 
jealous of the growing jurisdiction. urged that the action on the 
ease ought to be extended so as to obviate the necessity of an 
appeal to Chancery *. From the Dirersifé de courtes* we learn that 
‘a man can have remedy in the Chancery for covenants made 
without specialty. if the party has sufficient proof of the covenants. 
since he is without remedy at the common law. It was doubtless 
in order to check the growth of this jurisdiction that the judges 
extended the remedy of assumpsit, as already mentioned. Fineux, 
one of the authors of this change, remarks that since the party can 
have assumpsit for a nonfeasance, ‘there will be no necessity for a 
subpoena®. On the extension of the common law action, Chancery 
to a large extent abandoned its jurisdiction over contracts, though a 
relic of it is still to be seen in the remedy of specitic performance °. 

There is little or no direct evidence that consideration was 
applied by equity to contracts. for few examples of this branch of 
equitable jurisdiction are to be found. It appears from the early 
bills in Chancery that the term consideration, with its synonym 
cause, was in use in contracts as early as the reign of Edward IV‘; 


1 Dyer, 272 a. 2 Y. B. 8 Ed. 1V. 4. > Y. B. a1 Ed. IV. 23. 
* Chauncerie. * Y.B. 21 Hen. VII. 41. 

* 1 Spence, Equit. Jur. 645; Bro. Ab., Action sur le case, 72. 

7 1 Proceed. in Ch., Introd. 70 and 838, fol. ed. 
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but to what extent these words had a technical meaning, or bore 
reference to a definite legal principle, it is impossible to tell. In 
the absence of direct evidence we must fall back upon inference. 
Even within the law of uses we find consideration applied to 
contracts, for covenants to stand seised to uses (which might be by 
parol') were limited by this requirement. That this was an 
isolated application of the principle to a single class of contracts 
seems a much less probable supposition than that it was merely a 
particular instance of a rule requiring a consideration in all con- 
tracts whatever. Furthermore the principle in question is applied 
by equity to contracts at the present day. As has been said. 
specitie performance is a relic of the general equitable jurisdiction 
in contract. Now the application of this remedy is still limited by 
the requirement of consideration, a requirement more imperative 
than in the common law, inasmuch as it disregards the distinction 
between specialty and parol agreements. For the application of 
this principle to contracts therefore, either equity must be indebted 
to the law, or the law to equity. Can the former supposition be 
maintained, when we know that to equity is due the origin of the 
principle, and its varied applications throughout the law of uses, 
trusts, and even in particular instances contract itself ? 

In treating of the history of this subject it is essential to bear in 
mind that consideration was not what is now known as valuable 
consideration. It was a much wider idea, and may be defined as 
any motive or inducement which could be regarded as rational and 
sufficient. It included four principal species: first, valuable con- 
sideration ; second, natural affection ; third, legal obligation; and 
fourth, moral obligation. This wide idea was destined to undergo 
a process of atrophy, the result of which has been that at the 
present day it is practically reduced to valuable consideration, 
though various relics of the original doctrine are still to be met 
with scattered through the law. The proofs of the original form of 
the idea, and of its more or less complete application in this form 
to assumpsit, are in the main the same, and may be given together. 
They are the following :— 

At the time when its legal use originated, the word was popularly 
used in the wide sense above indicated. Thus in Doctor and 
Student *: *The said statute was well and lawfully made, and upon 
a good reasonable consideration.’ In all probability the legal and 
popular uses were at first identical. Secondly, that natural affee- 
tion originally formed part of the idea in question needs no proof, 
for even at the present day it receives nominal recognition under 


' Spence, Equit. Jur. 478, note. 2 1. 2, ©. 55. 
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the title of good consideration '. What is perhaps the first mention 
of consideration in the Year Books is in 20 Hen. VII. where it is 
said of a grant: ‘It was made on good consideration, for the elder 
brother is bound by the law of nature to aid and comfort his 
younger brother*. The relationship of good to valuable considera- 
tion can be satisfactorily explained only on the theory that they 
were originally species of a generic notion, which could not have 
been narrower than that above indicated. Thirdly, that considera- 
tion originally included legal obligation seems the only possible 
explanation of such actions as iudebifalus assumpat® and insimul 
computassent*, If the idea in question had been as narrow when 
these actions originated as it is nuw, there must have been an 
absurdity in alleging a debt as a consideration for a promise to 
pay it. Fourthly. that in certain cases moral obligation was 
regarded as a good consideration, may be gathered from anomalies 
that exist even at the present day. These and other exceptions 
to strict theory are commonly explained as relaxations that have 
been gradually permitted in the rule respecting consideration ° 
But it is extremely difficult to see how such exceptions could ever 
have been allowed entrance into the law. A far more satisfactory 
explanation is that these anomalies are the relics of a wider rule 
that included both the modern rule and the modern exceptions to 
it. Such an exception is to be seen in the doctrine that a past 
consideration is sufficient to sustain a promise if moved by a pre- 
cedent request. The first statement of this rule is reported in 
10 Elizabeth. Assumpsit was brought on a promise to indemnify 
the plaintiff, who had previously become bail for the defendant's 
servant. ‘By opinion of the court it does not lie in this matter, 
because there is no consideration wherefore the defendant should 
be charged for the debt of his servant... .. for the master did 
never make request to the plaintiff to do so much for his servant, 
but he did it of his own head®. The rule is evidently based on 
the idea that there is no moral obligation to recompense a benetit, 
and therefore no consideration for a promise to do so, unless the 
benefit is conferred at the request of the person benefited *. 

Of the method in which this principle obtained entrance into the 
action of assumpsit, there seems to be little or no evidence ; but if 
we take into account the facts that it was probably applied to 
contracts by equity, that the development of assumpsit was deter- 

* This was originally the generic name, including valuable consideration as a species. 

? Y. B. 20 Hen. VII. 11. 

* Bro. Ab., Action sur le case, 5 and 105; 4 Leonard, 2; 2 Bendloes, 84. [But see 
a different view in Langdell, § 90.] 


* Moore, 708. * Pollock, Contracts, 171. * Dver, 272 a. 
* For the same idea in the case of legal obligation, see Y. B. 29 Ed. III]. 25. 
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mined by the desire to absorb the equitable jurisdiction in contract, 
that since the Statute of Uses consideration had spread widely 
through the common law, and that a strong resemblance existed 
between consideration and the common law limitation of assumpsit, 
it can searcely be a matter of surprise that the latter was finally 
supplanted by the former. 

Had the idea of consideration proved more stable. and made 
suecessful resistance to the process by which it has been reduced 
to its modern limits’. its introduction into assumpsit would have 
caused a profound modification of the law of contract. As it is, 
however. it may be said that even had this equitable principle 
never been borrowed by the common law, the law of contract 
would have been. except in one point, practically identical with 
what it now is. The exeeption lies in this, that whereas the 
original limitation of assumpsit consisted simply in detriment to 
the promisee, consideration consists in such detriment regarded as 
an inducement to the promise. The difference is important, for its 
effect was to render assumpsit inapplicable, save by reasoning 
approaching closely to the fictitious, to the very cases to which 
trespass on the case was tirst applied. Coyysx v. Bernard is a typical 
example of this. Damage directly resulting from the breach of 
contract, as the loss of the brandy in this celebrated case, cannot 
of course be regarded as an inducement to the promise: and 
therefore, although it would have fallen within the common law 
limitation of assumpsit. it is no consideration. 

Assuming then that the law derived consideration from equity, 
the question remains: Whence did equity derive the principle ? 
It is sometimes answered: From the civil law. If this means that 
it resulted from an adoption or adaptation of the Roman distinction 
between coxfracius and uudum pactum, the opinion is untenable. 
The cevsae ecri/es which turned pacts into contracts were ineapable of 
generalization, and even by omitting the formal contracts we obtain 
only the inadequate idea of valuable consideration. The civil law 
supplies however another application of the term causa, which is 
more to the point. Money paid or property delivered sine causa 
could be reclaimed; and a promise made sive causa was invalid *. 
This rule applied to contracts, whether formal or not. Causa was 


' For instances see Bro. Ab., Fetfements al uses, 54 ; Sharringtou v. Strotton, Plowden, 
301; 2 Leonard, 30; 1 Croke, 126; Dyer, 272 a, note; Moore, 643. Whether the 
equitable principle of consideration was at any period applied in its full extent to 
assumpsit may be doubted. That it was necessary in 30 Eliz. to decide that affection was 
no consideration to found an assumpsit, shows at once that the common law principle had 
been lost sight of, and that the equitable principle had been only partially substituted. 

* * Est et haec species condictionis, si quis sine causa promiserit vel si solverit quis 
indebitum ...... Sed et si ob causam promisit, causa tamen secuta non est, dicendum 
est condictionem locum habere.’ Digest, 12, 7, 1. 
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not of course restricted to valuable consideration, for this was 
never essential to a stipulation, but it included any adequate 
motive or sufficient reason. The rule rendered invalid promises 
made either under a mistake (sive causa ab initio) or for a valuable 
consideration which failed (causa data causa non secuta). Now the 
Canon Law expressly renounced the moribund distinction between 
contractus and pactum'.and this example was followed very generally 
throughout Europe*. This breakdown of the old theory would 
naturally call into prominence the requirement of cawsa, as being 
the only remaining limitation upon the binding efficacy of agree- 
ments; and that this was actually the case sufficiently appears 
from the following extract from Molina, a jurist of the sixteenth 
century. ‘Observant etiam Felinus ... et doctores communiter, 
ut jure canonico ex pacto nudo actio concedatur, qua paciscens 
cogatur implere pactum. necessariam esse causae expressiqnem : 
alioquin reus non cogetur solvere. nisi actor causam sufficienter 
probet. . .. Quo loco observa, sufficientem causam ut solvere coga- 
tur esse titulum donationis*.’ Molina proceeds to give examples 
of the rule, to identify it with the rule of the civil law already 
mentioned, and to call attention to the mistake made by some 
writers in confounding cavsa in this sense with the cavsu that was 
originally necessary as a restimenfum pact, This same rule that 
a cause is necessary to sustain a promise is still recognised in its 
original form by the French law‘. An enunciation of the same 
principle, very significant with regard to the English law. is to be 
found in Doctor and Student. The Student knows nothing of con- 
sideration, but expounds the law of contract exactly as it was 
understood during the reign of Henry VIII. But the Doctor of 
Divinity speaks as follows: * And of other promises made to a man 
upon a certain consideration, if the promise be not against the law, 
as if A. promise to give b. 20/. because he hath made him such 
a house, or hath lent him such a thing, or such other like, I think 
him bound to keep his promise. But if his promise be so naked 
that there is no manner of consideration why it should be made, 
then I think him not bound to perform it, for it is to suppose that 
there was some error in the making of the promise. ... And in all 
such promises it must be understood that he that made the promise 
intended to be bound by it, for else commonly after the doctors he 
is not bound, unless he were bound to it before his promise: as if 
a man promise to give his father a gowne that hath need of it to 
keep him from cold. And also such promises, if they shall bind, 


' Deer. Greg. i. 35, 1. Pacta quantumcunque nuda servanda sunt. 
? Stair’s Inst. i. 10, 7. * Molina, De Justitia, Dispnt. 257. 
* Code Civ. 1131. 
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they must be honest, lawful, and possible, and else they are not 
to be holden in conscience though there be a cause. And if the 
promise be good and with a cause, though no worldly profit shall 
grow thereby to him that maketh the promise, but only a spiritual 
profit, as in the case before rehearsed of a promise made to an 
University, to a Citie, to the Church, or such other, and with a 
cause as to the honour of God, there is most commonly holden that 
an action upon these promises lieth in the Law Cannon!’ 

That the principle so expounded by the doctor of divinity is 
identical with that which we have already found to exist in the 
Canon Law, there can be no doubt. Is it not almost equally 
obvious that it is also identical with the equitable principle of 
consideration? In name the two principles are the same, and 
in nature they are practically indistinguishable, save that con- 
sideration is not met with in equity until after the commencement 
of that process of contraction which finally reduced it to its modern 
limits. May we not conclude then that when the Chancellors, who 
till the reign of Henry VIII were almost invariably ecclesiastics, 
sought a basis on which to found their equitable jurisdiction in 
contract, they adopted a principle lying ready to their hands in 
a system of law with which they were familiar? 

The theory that consideration is a modification of the Roman 
principle of causa, adopted by equity, and transferred thence into 
the common law, finds some support from Mr. Pollock in his work 
on Contracts *, but is rejected by Mr. Justice Holmes*, who attempts 
to prove the principle in question to be entirely an internal 
development of the English law of contract. The central point of 
Mr. Holmes’s theory is that the modern rule of consideration is 
merely a modification of the ancient requirement of guid pro quo in 
the action of debt. But to this view the objections seem almost 
insurmountable. It is based on a mistaken view of the original 
contents of the idea of consideration. Between this idea, as first 
understood, and guid pro quo, there is a gap too wide to be bridged 
by any theory of development. Furthermore, gui/ pro quo was 
a principle confined to the action of debt, while consideration (as 
a theory of the law of contract) was found only in assumpsit. 
Thirdly, this latter principle was well known in the law of property 
some time before it appears in contracts ; it seems scarcely probable 
therefore that it was derived from the action of debt. Again, it is 
alleged that the modification by which gui/ pro quo became con- 


* Doctor and Student, ii. 24. 

* Prine. of Contr., Appendix, Note F. 

* The Common Law, 247-288 ; Early English Equity, Law Quart. Rev., No. 2, vol. i. 
p- 162. 
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sideration was the recognition of detriment to the promisee as well 
as benefit to the promisor. But in debt this extension was again 
and again attempted without success?, and it is not probable that 
it could have succeeded in assumpsit. Lastly, the two ideas in 
question lived on independently in their own spheres, and the 
clearest distinction was always drawn between them. Thus in 
27 Hen. VIII it is said: ‘I understand that one cannot have a 
writ of debt except when there is a contract: for the defendant 
has not guid pro quo, but the action is founded solely on the 
assumption, which sounds merely in covenant *.’ Again in 27 & 28 
Eliz.: ‘In assumpsit it is not necessary that they contract at the 
same instant, but it suffices if there be inducement enough to the 
promise, and although it is precedent it is not material : otherwise 
in debt it is requisite that the benefit come to the party. otherwise 
for want of a quid pro quo debt does not lie*. Again, as late as 
4 Charles I: ‘There is no contract between them nor hath he any 
quid pro quo, but he ought to have had an assumpsit*. Could two 
principles have been kept so distinct. if one had been merely a 
modification of the other permitted by the laxity of the law? 

To the later history of contract a mere allusion must suffice. Its 
chief feature was the temporary though prolonged disappearance 
of debt in favour of assumpsit in the case of simple contracts. For 
the purpose of avoiding the defendant's wager of law. early 
attempts were made to bring assumpsit where debt was the appro- 
priate remedy. After a struggle between the Court of King’s 
Bench and the Court of Exchequer Chamber®, it was finally 
decided in Slade’s Case® that an action on the case would lie 
although debt was available. The only subsequent change that 
need be mentioned is the final recognition of a single limiting 
principle throughout the law of contracts by the merger of gvi/ pro 
quo in valuable consideration. 


JoHN W. SALMOND. 


' Y. B. 37 Hen. VI. 8; Y. B. 20 Ed. IV. 3; 1 Croke, 880 (anomalous ; 3 Croke, 193. 


* Y. B. 27 Hen. VIII. 24. Dyer, 272 a, note. * 3 Croke, 193. 
5 


2 Bendloes, 104; Moore, 433, 694, 703. * 4 Co. Rep. gt. 











PREVENTIVE JURISDICTION. 


IVINGSTON has remarked, in his Introductory Report to 
the Louisiana Code of Criminal Procedure, that ‘the true 
end of penal jurisprudence is to prevent crimes; the doctrine of 
vindictive law is absurd and unjust. It follows that the police 
must form a prominent feature of every penal system. ‘ Police,’ 
says Bentham, ‘is in general a system of precaution either for the 
prevention of crime or of calamities. A certain amount of power 
must be made over to the Police, and it is one of the most difficult 
and delicate duties for the Legislature of any country to determine 
the nature and extent of such power, and the safeguards by which 
it should be surrounded. Quis custodiel ipsox custodes’ A perfect 
police code must be full of restraints, with coextensive powers of 
inquiry, even in matters which do not involve punishment. The 
extent to which these restraints and powers should be applied must 
depend on time, place, and other circumstances, such as_ the 
character and habits of the people to be dealt with. One nation 
will not endure what is borne by another. ‘Precautions,’ observes 
Bentham, * which are necessary at certain periods of danger and 
trouble, ought not to be continued in a period of quietness, and care 
should be taken not to shock the national spirit.’ Perhaps it was 
considerations such as these that determined the Conservative 
Government not to renew certain clauses of the Peace Preservation 
Act (better known as the Coercion Act). But to magistrates who 
have administered the Indian Codes it appears extraordinary that 
such clauses should be deemed exceptional or abiormal. Indeed 
similar provisions tind a place in the codes of all countries with 
which Iam acquainted, and it is a matter for surprise that they 
have not been incorporated in the general criminal law of England. 
It seems monstrous that. on the commission of a heinous offence. a 
magistrate should not be able to examine what witnesses he pleases, 
simply because some specific person has not been charged. In 
India the High Court may transfer cases from one Subordinate 
Court to another, and the Governor-General may transfer cases 
from one High Court to another High Court. There appears to be 
no reason why the Lord-Lieutenant of Ireland should not exercise 
similar powers in cases of overwhelming necessity. 
The subject of Preventive Jurisdiction is dealt with in a thorough 
and systematic way in the Indian Code of Criminal Procedure, and 
the provisions of that Code may conveniently be made the basis 
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for a comparison with English law and the codes of certain other 
countries. In India, magistrates exercise some important pre- 
ventive powers, which, so far as I know, have no parallel in any 
other country; but in certain matters. in which English and 
Indian magistrates exercise a coextensive jurisdiction (e.g. security 
for the peace), the English law is wider and more effective. while 
the procedure is less tedious and elaborate. Preventive Jurisdiction 
may be considered under two heads. Police and Magisterial, though 
it is sometimes mixed; that is, the police and the magistrate may 
exercise the same powers, or the police may initiate certain pro- 
ceedings which are brought to completion by the magistrate. 


A. Potice JURISDICTION. 


The jurisdiction of the Police consists of 

(1) Powers of arrest and interference in order to prevent the 
commission of offences ; 

(2) Powers of interference in order to prevent a breach of the 
peace or injury to public property : 

(3) Supervision of bad characters and released convicts. This 
subject will be treated under the head of ‘Security for 
Good Behaviour.’ 

With regard to the first heading. any police-ofticer may. without 
an order from a magistrate and without a warrant. arrest any 
person having in his possession without lawful excuse (the burden 
of proving which excuse shall lie on such person) any implement of 
hovse-breaking'. It has been held* in England that a house door- 
key or a pair of pincers is an implement of house-breaking suffi- 
ciently to support an indictment under 24 & 25 Vict. ¢. 96, s. 58. 
Any officer in charge of a police-station may arrest (2) any person 
taking precautions to conceal his presence within the limits of such 
station, under circumstances which afford reason to believe that he 
is taking such precautions with a view to committing a cognizable 
offence*; or (4) any person within such limits who has no ostensible 
means of subsistence, or who cannot give a satisfactory account of 
himself; or (¢) any person who is by repute an habitual robber, 
house-breaker, or thief, or an habitual receiver of stolen property, 
or who by repute habitually commits extortion, or in order to the 
committing of extortion habitually puts or attempts to put persons 

* Indian C. P. C, 54 (2). 
* Reg. v. Oldham, 2 D. 472; 3 C. & K. 250. Mr. Snowden mentions going with the 
face blackened at night by way of disguise as a ground of apprehension without 


warrant. Constable's Guide (6th ed.), p. 84. 
3 i.e. an offence for which a police-ofticer may arrest without warrant. 


VOL, III. Oo 
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in fear of injury’. The duties of magistrates in connection with 
persons so arrested will be detailed further on. The corresponding 
general law in England is contained in the Larceny, Arson and 
Malicious Injuries to Property, and Offences against the Person 
Acts (24 & 25 Vict. ¢. 96, s. 104; ©. 97, %. 573 ¢ 100, s. 66), 
which empower ‘any constable or peace officer to take into custody 
without a warrant any person whom he shall find lying or loitering 
in any place during the night, and whom he shall have good cause 
to suspect of having committed or being about fo commit any felony. 
The Metropolitan Police Act (2 & 3 Vict. ¢. 47, s. 64) adds the words 
‘misdemeanour or breach of the peace. In India a police-ofticer, 
knowing of a design to commit any cognizable offence, may arrest 
the person so designing, if it appears that the commission of the 
otfence cannot be otherwise prevented; and every police-officer 
may interpose for the purpose of preventing, and shall, to the best 
of his ability, prevent, the commission of any cognizable offence *. 
In the cities and towns of the State of New York it is the duty 
of officers of justice and watchmen without warrant to arrest and 
detain for examination such persons as may be found at night 
under such circumstances as justify a reasonable suspicion that 
they have committed or intended to commit an ottence. 


Powers of interference in order to prevent a breach of the peace or injury 
to public property. 


Under s. 152 of the Indian Code of Criminal Procedure, ‘a 
police-ofticer may, of his own authority, interpose to prevent any 
injury attempted to be committed in his view to any pud/ic pro- 
perty, moveable or immoveable, or the removal or injury of any 
public landmark, or buoy, or other mark used for navigation. In 
the case of private property *, it would seem that a police-officer in 
India has no such power; but the omission is not so striking as 
appears at first sight, as it is probable that any serious case of 
injury to private property would fall under the head of unlawful 
assembly or riot (both cognizable offences)*. In England s. 61 of the 
Malicious Injuries to Property Act (24 & 25 Vict. ec. 97) empowers 
any peace officer or the owner of the property injured or his servant to 
arrest any person found committing any offence against the Act. 
As regards apprehended breaches of the peace, any magistrate or 
officer in charge of a police-station may command any unlawful 

' Ind. C, P.C. 55. ? Ibid. 149, 151. 

* Cases of simple mischief under ss. 426, 427 of the Penal Code. 

* Quere: Would 8, 23 of the Police Act, V, of 1861, give a police-ofticer power to 
arrest to prevent injury to private property? Under this section, it is the duty of a police- 


officer to prevent the commission of offences (not merely cognizable offences), and in 
many cases of course the commission of mischief could only be prevented by arrest. 




















April, 1887.) Preventive Jurisdiction. 183 
assembly, or any assembly of five or more persons likely to cause 
a disturbance of the public peace, to disperse ; and it shall there- 
upon be the duty of the members of such assembly to dis- 
perse accordingly’. It has been held in England* that where 
a mob is assembled and increasing in consequence of abusive 
language used by any person, a constable who hears him is justi- 
fied in arresting and taking him before a magistrate, to prevent a 
breach of the peace, though no actual riot is proved. So a con- 
stable may arrest any person whom he sees commit an assault, 
even after the violence has ceased, provided all danger of further 
violence has not ceased *. 


Obligations of the public as regards the prevention of offences. 


In India every person is bound to assist a magistrate or police- 
officer reasonably demanding his aid (a) in the taking of any other 
person whom such police-officer is authorized to arrest; (4) in the 
prevention of a breach of the peace. or of any injury attempted to 
be committed to any public property: or (c) in the suppression of 
a riot or an affray*. The Louisiana Penal Code. sec. 220, imposes 
similar obligations on ‘free able-bodied male persons, above eighteen 
and under fifty years of age. In England magistrates have full 
power to command assistance by way of precaution in the preven- 
tion of a breach of the peace, or when tumult, riot, or felony may 
reasonably be apprehended (1 & 2 Will. IV, c. 41). In a charge to 
the Bristol Grand Jury, L. C. J. Tindal said: ‘Every man is bound, 
when called upon, under pain of fine and imprisonment. to yield 
a ready and implicit obedience to the call of the magistrate. and 
to do his utmost in assisting him to suppress any tumultuous 
assembly.’ But neither in England nor in India can persons be 
punished for refusing to give aid in cases of accidents, fires. &c. In 
France and Belgium it is a police contravention of the second class 
to refuse to give aid in such cases, and also in cases of inundation, 
shipwreck, tumults, robbery, pillage, flagrant delicts, public clamour, 


°C. 2.C. ser. 2 Cohen v. Huskisson, 6 L. 3., M.C. 133. 

* Coupey v. Henley, 2 Esp. 540; Reg. v. Light. 7 Cox, C.C. 389,C.C.R. As regards 
India, hurt and assault are non-cognizable otiences, that is, otiences for which a police- 
officer may not arrest without a warrant. But it is submitted that in India a constable 
may interpose and arrest, if necessary, to prevent violence or a breach of the peace. It 
would be monstrous to hold that a police-officer has no power of interference or arrest, 
when he sees two persons fighting together in the public street. An ‘atfray’ (s. 160, 
Penal Code) is a non-cognizable offence; but chap. xiii of the Code of Criminal 
Procedure must be read with s. 42 (4) and s. 43 of Act V of 1861 (Police Act , which 
makes it the duty of every police-officer to prevent the commission of offences and public 
nuisances, to detect and bring offenders to justice, &e. The police-officer might not 
know the names and addresses of the offenders. Sec. 57, C. P. C. enacts that when any 
person in the presence of a police-officer commits, or is accused of committing, a non- 
cognizable otience, and refuses, on demand, to give his name and residence, he may be 
arrested and taken before a magistrate. ‘C.F. C. 4s. 
oO 
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or execution of judicial orders. But it has been ruled by the Court 
of Cassation in Paris! that the accidents, in respect of which aid 
can be demanded, must be in the nature of pud/ic calamities, acci- 
dents which are likely to compromise the peace or the public 
safety ; that a private person, for instance, cannot be punished for 
refusal to carry on a litter the corpse of a man killed on the high- 
way. The law in Germany is the same as in France, except that 
the words ‘without exposing themselves to serious danger’ are 
added after ‘being able to render assistance.’ In India it would be 
a good thing if there were a legal obligation to render assistance in 
cases of fire. The houses are for the most part built of inflammable 
materials, and have thatched roofs, so that fires spread with 
alarming rapidity. 

In India persons aware of the commission of, or intention to 
commit, certain offences * are bound forthwith to give information to 
the nearest magistrate or police-officer. A similar obligation lies 
on all village headmen, village watchmen, owners or occupiers of 
land, and their agents, to give information respecting (a) the 
residence in their village of any notorious receiver or vendor of 
stolen property : (4) the resort to or passage through such village 
of any thug, robber, eseaped convict, or proclaimed offender ; (c) the 
commission of, or intention to commit, any non-bailable offence in or 
near such village. Owing to the frequency of riots, arising out of 
disputes concerning land, the law lays heavy responsibilities on 
the owners and occupiers of land. This liability is the subject of 
three sections in Chapter VIII of the Penal Code, which deals with 
offences against the public tranquillity. See. 154° imposes a fine 
of one thousand rupees on the owner or occupier of land on which 
an unlawful assembly is held or riot committed, if, knowing that such 
assembly or riot was likely to take place, he has not given the 
earliest notice in his power at the nearest police-station, and has 
not used all lawful means of prevention. Sec. 155 imposes a fine 
in cases where a riot is committed for te benefit or on behalf of any 
person who is the owner or occupier of any land respecting which 
such riot takes place, if the latter have not used all lawful means 
of prevention. Sec. 156 imposes a similar fine on the agents or 
managers of such persons. 


' Cass., 13th May, 1854. 

* Offences against the State, murder, culpable homicide not amounting to murder, 
theft after preparation for causing death or hurt, robbery, dacoity, mischief by fire, 
house-breaking by night, &e. C. P.C. 44. 

3 In a case under this section, Norman J. said: ‘Where riot and bloodshed take 
place as the result of a stand-up fight between the partisans of two rival zemindars, 
where, as is too often the case, and as the magistrate has found was the case here, 
lattials are employed on both sides, there can be little or no doubt that the riot is, 
if not for the benefit of, at least mainly instigated by the zemindars or their agents.’ 
12 W. R., Cr. 75. 
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B. MAGISTERIAL JURISDICTION. 


As the reign of law becomes stronger, there is less reason for 
the application of exceptional remedies. But Preventive Juris- 
diction, whether of magistrates or of police, must always form 
an important element of criminal procedure. Provisions for taking 
security to keep the peace and for good behaviour form a most 
salutary portion of the criminal law. As regards keeping the 
peace, I find no equivalent or similar provisions in the Continental 
Procedure Codes; but the law as to supervision of suspected 
characters and released convicts is far more stringent on the 
Continent than in England. 


Security for keeping the Peace. 


In India, a magistrate may demand security to keep the peace, 
not only on a conviction! for criminal intimidation or any other 
offence involving a breach of the peace, but also on information * 
(substantiated to his satisfaction) that any person is likely to 
commit a breach of the peace, or to do any wrongful act that may 
probably occasion a breach of the peace. In the latter case full 
opportunity must be given for showing cause against the order. 
Considering the presumable urgency of these proceedings, and 
the comparatively harmless nature of the final order passed, the 
procedure (which is the same as that of a trial of a summons- 
case) is perhaps too lengthy and elaborate; but at least it gives 
a fair chance to the person complained against, which is more 
than can be said of the procedure in England and Scotland. In 
England the defendant is not allowed to contradict the facts 
on which the application is founded. The application is an er 
parte proceeding to this extent that the court or justices, on being 
satisfied with the complainant's affidavit or information, will not 
listen to any defence which contradicts or impugns the accuracy 
of his statements. The responsibility is entirely thrown on the 
complainant, whose personal apprehensions cannot indeed be easily 
measured or refuted at the moment, but who may afterwards be 
called to answer for any wilfully false statements®. Messrs. 


' Cc. P.C. 106. * Cc. P.C. se7. 
‘ In Scotland there can be no prosecution for perjury in respect of an oath taken 
in lawburrows (as similar proceedings are termed). Hume remarks: ‘ Be the appre- 


hension of harm ever so chimerical and absurd, it still might be genuine and unattected 
in the person who made oath, and it can scarcely be proved to have been otherwise. 
Besides, it may be doubted whether the law does not intend thje remedy of lawburrows 
for everyone who is willing to take the oath, and that he shall not be questioned, 
criminally at least, respecting the reality of his fears. Hume, Comm. Scoteh Cr. Law, 
and ed., vol. i. 369. 
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Sandars and Glen, however, think that, since the passing of the 
Summary Jurisdiction Act of 1879, s. 25, the defendant may give 
evidence to contradict the facts stated in the complainant's affidavit. 
In Louisiana, the defendant is allowed an opportunity of showing 
cause, but the onus is thrown on him of showing that the appli- 
cation is groundless. In India, the onus is on the petitioner or 
prosecution, but, as regards the amount of proof necessary, the 
diseretion of magistrates has been much interfered with by High 
Court decisions. For instance, there are often sufficient grounds, 
on the conclusion of a case resulting in a discharge or an acquittal, 
to bind over the accused to keep the peace without any further 
proceedings, the record itself sufficiently disclosing the necessity 
for such order. This is frequently done in England’, but if a 
magistrate were to do it in India, and his order were to go before 
the High Court, it would inevitably be upset. There appears to 
be an idea among some Indian judges, that the provisions regarding 
security for the peace and for good behaviour are, if not peculiar 
to India, far more stringent and exceptional than in England or 
other countries. This idea is quite erroneous; and it would con- 
duce to greater peace and security in the nofussil, if judges would 
take the trouble to ascertain for themselves the provisions of 
English and Continental law on the subject. It has even been held 
in England that a libel is such a threat or provocation of violence 
or injury as to entitle the libelled person to demand security of 
the peace against his detractor*. It has also been laid down that 
the court or justice must not be too critical, but must give ear 
in a great degree to the apprehensions of the party seeking the 


' «Putting under recognizances’ is enumerated among punishments in Stephen's Digest 
14); in India it appears to be more appropriately brought under the head of (preventive) 
procedure. In India an unconvicted person can only be bound down after a tedious and 
elaborate proceeding, in which not only must the witnesses he produces be heard, but (as 
the result of case-law) the Court must enforce the attendance of those he cannot bring. 
The Legislature apparently intended that, as regards the preservation of peace in his 
district, the District Magistrate should have full power and discretion, and in such cases 
there is no appeal (ss. 124, 125, 404, 406, Kc.) except from orders passed by a subordinate 
magistrate to the District Magistrate. It so happens, however, that these miscellaneous 
proceedings unde r the Code of Criminal Procedure, in which the Legislature has directed 
that there shall be no appeal, are just those in which orders are most frequently upset by 
the High Court in the exercise of their revisional jurisdiction (ss. 435-439). I submit, 
with great deference, that, reading ss. 124, 125 of the Code with s. 515, orders 
requiring security for the peace can only be touched by the District Magistrate; and, 
with reference to s. 406 of the Code, the Calcutta High Court in one case (I. L. R., 9 Cale. 
878) have actually ruled that the High Court cannot interfere with the order of a District 
Magistrate requiring security for good behaviour. English barristers sometimes express 
their astonishment that Indian judges do not feel themselves bound by previous decisions 
in the same way that English judges do. I think it is a good thing that they should not 
be so bound, and no harm can result, provided the Chief Justice calls a Full Bench from 
time to time to reconcile conflicting rulings, or to decide which is to be followed. 
2 Butt v. Conant,1 B. & B. 548. But it was held otherwise by Pratt C.J. in Reg. v. 
Wilkes, 2 Wils. 161. The true ratio decidendi is whether the particular libel tends 
to a breach of the peace. See Haylock v. Sparke, 1 E. & B. 471. 
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protection, and must enter, to some extent, into his or her feelings 
and convictions. Threats may be made by looks, tones, and 
gestures, as well as by express words ': indeed the one may often 
be more eloquent and cogent than the other. Hawkes and Dalton 
have also laid it down that a man’s general past conduct may be 
looked at for the purpose of deciding whether he is likely to break 
the peace*. Even where a man carefully guarded his threat, and 
said he would do everything in his power to annoy the complainant 
‘short of actual violence, he was nevertheless bound down on the 
ground that it is impossible for an angry or spiteful man to keep 
within the strict line he has laid down for his own conduct*. Both 
in England and India, the term of imprisonment on failure to give 
security cannot exceed one year ; but. as has been remarked, it is the 
practice in England to demand security for keeping the peace on far 
less evidence than is required in India. Moreover, the power to pass 
such an order on conviction is far wider in England than in India. 
In England. such an order can be passed on conviction for any 
indictable felony or misdemeanour under the Criminal Consolida- 
tion Acts*: in India only on conviction for criminal intimidation 
or some actual breach of the peace. In America, too, when it is 
obviously necessary to bind a man over to keep the peace, justices 
are not hampered like Indian magistrates by a lengthy and elabo- 
rate procedure. For instance, in New York °, if a man assaults or 
threatens another in the presence of a magistrate, or contends with 
angry words, he may be a/ once ordered to give security. In India 
the High Court would probably not permit a magistrate to act in- 
stanter on the evidence of his own eyes. He must draw up a proceed- 
ing. and adjourn the case for evidence, if the defendant so requires. 


Security for Good Behaviour. 


In India a magistrate may demand security for good behaviour 
for six months from any person who has no ostensible means of 
subsistence, or who cannot give a satisfactory account of himself ; 
and for the longer period of one year (and even three years if the 
order is approved and upheld by the Court of Session) from any 
person who is an habitual robber, house-breaker or thief, receiver 


1 See Dennis v. Lane, 12 Mod. 132; Reg. v. Dunn, 12 A. & E. 599. These are cases 
of importunate lovers. 

? Hawk. P.C. c. 60, s. 6; Dalton J.P., ¢. 116, p. 269. 

® Reg. v. Stanhope, 12 A. & E. 620, n., referred to by Paterson, Lib. Sub, i. 190. 

* This limit was placed on the power of one justice by 16 & 17 Vict. c. 30, 8. 3; but 
apparently there is no limit on the power of two or more justices or of the Superior 
Courts. In 1787, Mr. Bowes was bound over for fourteen years. Reg. v. Bowes, T. R. 
696. But the Court afterwards consented to reduce the term to two years. 

5 24& 25 Vict c. 96,8. 117; ¢. 97, 8. 73; ¢. 98, 8. 51; ¢. 99, 8. 38; ©. 100, 8. 71. 
N.Y. C.P.C. 74. 
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of stolen property, or extortioner. Such a proceeding is conducted 
in the same way as the regular trial of a warrant-case, and the 
defendant is allowed full opportunity of calling witnesses and 
showing cause against the order. The fact that a person is an 
habitual offender may be proved by evidence of general repute or 
otherwise. The English law as to sureties for good behaviour used 
to be wider than it is now. For some centuries Justices of the 
Peace were in the habit of imprisoning persons whose conduct was 
merely suspicious or reprehensible (Crompt. 121, 126; Fitz. 7). 
Dalton tells us that he had, as justice, once ordered sureties for 
good behaviour from a man who bought ratsbane and mixed it 
with corn to poison his neighbour's fowls, and ‘the whole Bench’ 
held it to be a very good reason, and so did the Judges of Assize 
in like eases (Dalt.c. 124). Hawkins (1716)said that a justice had 
a discretionary power to take surety for good behaviour from all 
those whom he had just cause to suspect of being ‘ dangerous, quar- 
relsome, or scandalous.’ In 1808 the Judges gave a unanimous 
opinion! that ox conviction for a misdemeanour the Court might order the 
defendant to give security for his good behaviour fora reasonable time. 
As a matter of practice, at the present time, I believe sureties for 
good behaviour are seldom demanded except on conviction for some 
offence under certain statutes (e.g. the Criminal Consolidation 
Statutes above referred to)*. In India, curious to say, sureties for 
good behaviour cannot be demanded in consequence of a conviction ; 
neither does there appear to be any legal authority for the police 
supervision of released convicts. 

In England, until a comparatively recent period, there was no 
system of supervision of suspected character. and released convicts. 
The necessity for such supervision was admitted (as is usually the 
ease in England) long before any legislative action was taken. 
Mr. Hill, Recorder of Birmingham, repeatedly urged that the 
knowledge possessed by the officers of justice should be made 
available for the breaking-up of gangs of thieves and bad charac- 
ters. A learned lawyer, commenting in the Spectator on the 
Recorder’s charge to the Grand Jury of Birmingham on the 18th 
October, 1850, wrote: ‘Two cardinal facts are admitted by all who 
have entered into the controversy. First, that there is a criminal 
population in existence among us, i. e., a class drawing its livelihood 
from the produce of crime. The second cardinal fact is, that the 
members of this class are individually known to the police, and 

' Reg. v. Hart, 30 St. Tr. 1131, 1344. 

* In England, security for good behaviour may be demanded from all those that be not 
of good fame, which term comprises rioters, barrators, suspected persons who cannot 


give good account of themselves, those who are likely to commit any crime, cheats, 
drunkards, vagabonds, &c. 
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probably to many others. Is, then, the science and practice of 
jurisprudence in such a state of barbarism as not to be able to touch 
them with safety to the community? The testimony of policemen 
is, no doubt, to be received with caution. But what is to prevent 
that caution being exercised? . . . As every man who continues to 
live must be a consumer, what caz be the hardship of calling upon 
him, when placed in circumstances of just suspicion, to show the 
sources from which his consumption is drawn? The object to be 
obtained is too important to justify its being abandoned on light 
grounds.’ Other great judges and lawyers wrote and spoke in the 
same strain, and their action bore tardy fruit in the passing of the 
Penal Servitude Act 1864 (27 & 28 Vict. ¢.47), the Habitual Criminals 
Act 1869 (32 & 33 Vict. ¢. g9), and the Prevention of Crimes Act 
1871 (34 & 35 Vict. ¢. 112). Justices may now imprison vagrants 
for a month, and rogues and vagabonds for three months. They 
may commit incorrigible rogues to the next general or quarter 
sessions, and the justices there assembled may order them to be 
whipped and imprisoned for one year. An incorrigible rogue, 
generally speaking, is one who has been twice convicted as a 
rogue and vagabond. The latter is one who. having been convicted 
as an idle and disorderly person. (1) practises imposition by pre- 
tending to tell fortunes ; (2) has no visible means of subsistence and 
cannot give a good account of himself; (3) wilfully exposes his 
person: (4) asks for alms: (5) runs away and leaves his family 
chargeable to the parish; (6) plays or bets in a street at any game 
or pretended game of chance; (7) has in his possession any imple- 
ment with intent feloniously to break into any house; (8) is found 
in any dwelling-house, outhouse, yard, &c., for any unlawful pur- 
pose. Again, the holder of a license under the Penal Servitude 
Acts may be arrested without a warrant, if there is swspicion that 
such holder is getting his livelihood by dishonest means ; and any person 
twice convicted of a crime may be similarly arrested, if at any time 
within seven years following the expiration of the last sentence 
there is cause for suspecting him of getting his livelihood by dis- 
honest means, or he is found lurking under suspicious circumstances. 
Every convict at large on license and every person under sentence 
of police supervision is required ' to notify the place where he takes 
up his residence after discharge from prison, and any change of 
residence, and also to report himself to some police-ofticer once a 
month. The punishment which may be incurred for failure to 
comply with these requisitions is one year's imprisonment. More- 
over, twice-convicted persons are liable to one year's imprisonment 


1 34 & 35 Vict.c. 112, 8. 8. 
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under certain specified circumstances: for instance, if it appears to 
a Court of Summary Jurisdiction that there are reasonable grounds 
for believing that they are getting their livelihood by dishonest 
means. 

In New York, vagrants' must be committed to the poor-house 
for a period not execeding six months with hard labour. But if 
they are notorious offenders, or not proper objects for poor-house 
relief, they must be committed to jail for a like term. In the 
Louisiana Code of Criminal Procedure a vagrant is defined as one 
who, having no visible means of subsistence, lives in idleness, or in 
the practice of drinking, or gaming, and who, 4y the whole of his con- 
duct and character, gives just reason to believe that he gains his subsistence 
by i/legal means. On the complaint of three householders, the magis- 
trate is bound to issue his warrant and require such person to give 
an account of himself. If such account be not satisfactory. he is 
required to report himself to the magistrate, and to show, within 
three days, that he has adopted some regular means of livelihood, 
or to leave the district, or to give security for his good behaviour. 
[f he fail to perform one of these conditions, he is to be sent to the 
House of Industry for sixty days, or until he find security for his 
good behaviour, or that he will leave the State and not return within 
two years. If, after his discharge, the party shall again be found 
in a state of vagrancy, either in the same or in any other district in 
the State, he is, after like inquiry, to be sent to the House of 
Industry for six months: and the same process is to be repeated as 
often as the same kind of life is resumed. But no person is to be 
deemed a vagrant. who, from bodily infirmity or infancy or old age, 
is unable to gain a livelihood by labour. 

On the Continent the subject of recidivism has received much 
attention, and recidivists are under exceptional disabilities, and are 
subject to very close supervision. In France * and Belgium vaga- 
bondage (le vagabondage) is an offence. Vagabonds are defined to 
be people who have no fixed domicile or means of subsistence, 
and who do not habitually exercise any trade or profession. Persons 
declared vagabonds are, for that fact a/one, punishable with three to 
six months’ imprisonment; and, on their release, they are under 
police supervision for from five to ten years. Persons found begging 
in places where public charities exist are punishable with from three 


' N.Y. C. P. C. 973. The definition of ‘vagrant’ in the New York Code includes, 
among other persons, (1) a person who has contracted an infectious or other disease, 
in the practice of drunkenness or debauchery, requiring charitable aid to restore him 
to health; (2) a person who wanders abroad and begs; (3) a person who appears in 
a public highway with his face painted, covered or concealed, or being otherwise dis- 
guised in a manner calculated to prevent his being identified. A peace officer must, 
when required by any person, carry a vagrant before a justice of the peace. 

* Fr. P. C. 269-273. 
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to six months’ imprisonment and after release are conducted to the 
workhouse (dépot de mendicité). In other places able-bodied 
(valides) habitual beggars are punishable with from one to three 
months’ imprisonment. On the Continent, almost all convictions 
may carry with them a sentence of police supervision ; and, when 
such an order is passed. the police have considerable control over 
the movements of convicted offenders and bad characters. The 
effect of placing a convicted person under police supervision (la sur- 
veillance de la haute police) gives the Government the right to forbid 
his going to certain places after his release. The prisoner must 
declare, fifteen days before his release. where he inténds to reside : if 
he fails to do so, the Government fixes a place for him, and the 
prisoner cannot leave such place until after the expiry of six months. 
He may then change his residence to any place not prohibited, 
provided he informs the Mayor eight days beforehand. He must 
remain the full period of six months in each of the places chosen by 
him from time to time, unless he obtains special permission to the 
contrary from the Minister of the Interior or the Prefects. Every 
released convict receives a passport (feuille de route) prescribing a 
certain route and the duration of the stay to be made in each place 
on the way; and he must appear before the Mayor of the Commune, 
in which he intends to reside, within twenty-four hours after his 
arrival. Disobedience to any of the above provisions subjects him 
to imprisonment not exceeding five years. So in Germany those 
who, being placed under the supervision of the police. disobey the 
prohibitions of the Head of the police. are liable to punishment. 
The police have the right to prevent them residing in certain specified 
places, and at any time to make searching visits in their houses. 

In Italy’, the Court is bound to order police supervision (la 
surveillance spéciale de la streté publique) in the case of those 
convicted of offences against the interior or exterior safety of the 
State, those condemned to penal labour or to seclusion for highway 
robbery, extortion. plunder. or theft. and those sentenced to a 
criminal or correctional punishment for the offences mentioned in 
ss. 426, 428, 429 and 430 of the Penal Code*. M. Marcy, in his 
‘Commentary on the Italian Code of Criminal Procedure,’ says 
that one of the objects of imposing police supervision was to pre- 
vent the offender from returning to his old haunts, after release, 
and annoying or taking vengeance on the complainants, jurors, or 
witnesses. Two modes of punishment are frequently resorted to by 
the correctional tribunals and subordinate courts. who have no 


' Ttal. Pen. Code, 45. 
? That is, offences relating to gangs or assemblies of evil-doers \de l'association des 
malfaiteurs). 
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jurisdiction to try grave or heinous offences. One of these punish- 
ments is confinement and the other local exile (l’exil local). A 
sentence of confinement compels the offender to live in a certain 
specified commune, which must not be less than one-and-a-half 
uyriametres distant from the place where the offence was committed, 
and also from his own commune, and from that in which the injured 
party lives. L/exi/ loca/ leaves the offender free /o live where he likes, 
provided it be not less than three myriametres distance from the 
communes mentioned above. These punishments may be imposed 
for a period of not less than three months and not more than five 
years ', and disobedience renders the offender liable to be arrested 
and imprisoned for the remainder of the term of his sentence. Such 
punishments are of an eminently preventive character, while they 
are favourable to convicted persons, who have no intention of 
offending again: a deterrent effect is exercised on them for a long 
period, whereas, had some slight sentence of imprisonment been 
inflicted and undergone, such effect might to a great extent dis- 
appear. 

The * bad livelihood’ sections of the Indian Procedure Code are 
not intended to be confined to cases in which positive evidence is 
forthcoming of the commission of crime. The power given by these 
sections is a preventive, and not punitive, power. It is sufficient if 
the magistrate is satisfied that the person proceeded against gets his 
livelihood, or Aalitually supplements his earnings, by preying upon 
society. The expression in the Louisiana Code is the happiest of 
all (‘if there is just reason to believe that he gains his subsistence by 
illegal means’). The High Courts in India (with the exception, per- 
haps, of the Madras High Court *) have been too rigid and exacting 
in the evidence they require. Some Indian Judges have been imbued 
with an idea that these ‘ bad livelihood’ sections are a peculiarity of 
the Indian Code, and opposed to the so-called ‘ spirit of English law.’ 
In 1877 and subsequent years even the Lieutenant-Governor of 
Bengal (Sir Ashley Eden) was influenced by this error, and there 
was some difference between him and Mr. Monro, the Inspector- 
General of Police (now Assistant-Commissioner of Police in London), 
as to how far the law should be worked. This erroneous idea led to 
the omission in the revised Code of 1882 of certain words which were 
in the Code of 1872 (framed by the then Legal Member, Sir James 
Stephen). This omission is much to be regretted, and should be 
rectified on the next revision of the Procedure Code. Under the 
repealed Code security might also be demanded from ‘ dangerous 


' Ital. Pen. Code, 29, 30, 58. 
* See I. L. R., 3 Mad. 238. The Code does not appear to contemplate any inter- 
ference by the High Court with these magisterial orders. 
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characters or persons of notoriously bad livelihood.’ Under those 
words security might be, and was occasionally, demanded from 
professional forgers, false witnesses, case-mongers, and also from pro- 
fessional cattle-poisoners, and professional incendiaries. Those who 
know anything of India are aware of the difficulty of reaching some 
of the above classes by prosecutions for specific offences. Where 
professional dacoity still lingers. it is most difficult to get specific 
cases proved. Incendiarism resembles ecattle-poisoning in that the 
act is seldom or never witnessed. The act is done in a moment and 
the perpetrator chooses his opportunity. Incendiarism is not a con- 
stant offence: it sometimes springs up in villages. where bitter 
agrarian disputes exist between a zemindar and his ryots, or 
between rival zemindars. Cattle-poisoning is a regular trade 
carried on by Mochees and Chamars. These castes enjoy a sort of 
easement (really a profit A prendre in alieno solo) to take the 
hides of all cattle that die in their own village. During the last 
ten years hides have increased greatly in value, and cattle are regu- 
larly poisoned for the sake of their hides. Perhaps a little urchin 
of ten grazes the village cattle. and while he is asleep or not 
looking, the Mochee throws down in front of one of the animals a 
few pea leaves covered with arsenic, and the deed is done. The 
animal ails and dies. Its owner knows it has been poisoned, and 
knows the offender must be one of the Mochee community. but who, 
he cannot say. Sometimes. when the offence becomes frequent, the 
villagers combine and bring a false charge against some leading 
member of the Mochee caste. The specific case breaks down, though 
the magistrate feels that if the particular offence has not been 
committed on this occasion, it must have been committed on a 
number of other occasions. If the heads of the Mochee community 
could be bound down. there would be no incentive for bringing 
false charges against them. Again. there are a class of men who 
make money by fostering litigation: or. when any case arises, by 
taking the side of one party, and helping him to win by subornation 
of false witnesses, and other chicanery. Such men are a canker in 
village society, but they cannot be called upon to give security for 
good behaviour, unless it can be shown that they habitually commit 
extortion. In England they may be bound down or punished for 
the substantive misdemeanour known as common barratry (4 Bl. 
134). 

I have remarked above that there appears to be no legislative 
authority in India for the supervision of convicted offenders after 
their release from prison. As a matter of fact they are subject 
to surveillance, and there are rules as to their being periodically 
looked up by the regular and the village police. But these rules 
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are contained in Circular Orders issued by the Inspector-General of 
Police, to whom, however, no such authority has been delegated by 
the Legislature in the Code of Criminal Procedure. See. 12 of the 
Police Act (V. of 1861) only authorises the framing of orders and 
rules relative to the Police force. The present system of supervision 
rests entirely on executive or administrative authority, and no time 
should be lost in giving it legislative authority as well’. 

It remains to describe certain magisterial powers and duties, in 
the nature of preventive jurisdiction, which, as has been remarked, 
are probably peculiar to the Indian law. 


Publie Nuisances. 


Certain magistrates are empowered* to order the removal of 
unlawful obstructions or nuisances, the fencing of tanks, wells, or 
excavations, the suppression or removal of injurious trades or occu- 
pations, to prevent or stop the construction of any building, or to 
order its removal, repair, or support. The order is conditional in 
the first instance, and the person against whom it is made may 
show cause against the same or apply for the appointment of a jury 
to try whether the order is reasonable and proper. The jury con- 
sists of not less than five persons, of whom the foreman and one- 
half of the remaining members are nominated by the magistrate, 
and the other members by the applicant. If a majority find the 
order to be reasonable and proper, it is made absolute ; otherwise, 
no further proceedings are taken. If the order is made absolute, a 
certain time is allowed to perform the act directed. Disobedience 


' At every Thana (police-station) a register is kept of persons convicted and of 
notorious bad characters. This register is divided into two parts. Part I contains the 
names of all persons convicted of non-bailable cognizable offences, and Part II the 
names of those convicted of bailable cognizable offences. Those entered in Part II are 
not under the surveillance of the police. As regards persons entered in Part I, they are 
ordinarily looked after by the police after their release from prison. The magistrate 
who tries the case can, at the time he wives sentence, direct that the offender be looked 
after or that he shall not be looked after. In the former case, his name is written in 
the register in red ink, and in the latter in black ink. Thus the police talk of red ink or 
black ink Ludmashes, according as they are subject to supervision or not. Part I also 
contains the names of bad characters who have not been convicted. The authority for 
their entry in the register is the special order of the District Magistrate or the District 
Superintendent of Police. In all cases, if supervision is no longer considered necessary, 
names are struck off the ‘red ink’ list and entered in black ink. Sometimes men present 
petitions to have their names struck off the register alt gether, and the District Magis- 
trate passes orders on such petitions. Such proceedings appear to have no legislative 
basis. Some of the Continental Codes contain specific provisions on the subject. The 
French Code d'Instruction Criminelle, for instance, contains a chapter concerning /a 
rehabilitation des condamnés. As regards the nature and extent of supervision, 
constables are periodically deputed to the villages, in which the released otienders live, 
to look them up, and to ascertain if they are carning an honest living. Though domiciliary 
and inquisitorial visits are strictly forbidden, still there can be no doubt that these pro- 
ceedings are sometimes made the opportunity for oppression and extortion. I do not 
advocate the abolition of supervision; but some legislative authority for it should be 
inserted in the Criminal Codes. 
7S. 133, UC. P. C. 
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to such order is punishable under the Penal Code’, and the magis- 
trate may cause the act to be performed and may recover the costs 
of performing it. No order duly made by a magistrate under the 
above provisions can be called in question in any Civil Court. 
The same chapter of the Criminal Procedure Code also empowers 
certain magistrates to order any person not to repeat or continue *a 
public nuisance, as defined in the Indian Penal Code on any special 
or local law*. Chap. XI of the same Code deals with 


Urgent Cases of Nuisance. 


Where immediate prevention or speedy remedy is desirable, 
certain magistrates may direct* any person to abstain from a certain 
act or to take certain order with certain property in his possession, 
if such direction is likely to prevent (a) obstruction. annoyance, or 
injury, to any persons lawfully employed. or (4) danger to human 
life, health, or safety, or (¢) a riot or an affray. In cases of emer- 
gency such an order may be passed ex parte. No order under this 
chapter can remain in force for more than two months from the 
making thereof; unless, in cases of danger to human life. health, or 
safety. or a likelihood of a riot or an affray. the Local Govern- 
ment, by notification in the official gazette. otherwise directs. 
See. 435 of the Code (re-enacting a similar provision in the 
Code of 1872) declares that such orders are not subject to re- 
vision by the High Court: and this was held by a Full Bench in 
an application under the former Code*. But. in spite of this Full 


1S. 188, P. C. 

* Disobedience is punishable by s. 291, P. C. ‘Whoever repeats or continues a public 
nuisance, having been enjoined by any public servant who has lawful authority to issue 
such injunction not to repeat er continue such nuisance, shall be punished with simple 
imprisonment for a term, which may extend to six months, or with fine or with both.’ 
The order is passed under s. 143 C. P.C. 

* In both these cases the magistrate might at once institute a prosecution for public 
nuisance. ‘A person is guilty of a public nuisance who does any act, or is guilty of an 
illegal omission, which causes any common injury, danger, or annoyance to the public or 
to the people in general who dwell or occupy property in the vicinity, or which must 
necessarily cause injury, obstruction, danger, or annoyance to persons who may have 
occasion to use any public right’ (s. 268, P.C.). The magistrate assumes that an act 
has been committed, which constitutes an offence, but as it may be done without any 
criminal intention, he may not wish to test its legality by at (nce resorting to the harsher 
method of prosecution, if by a milder procedure he can prevent its continuance er 
repetition. But this adoption of the milder procedure is not without its dangers; for, 
theugh there is no appeal against orders passed under s. 133 C. P. C., they are often 
upset on revision by the High Court; whereas, if a prosecution were instituted, there 
would only be the regular appeal either to the District Magistrate or to the Sessions 
Judge, according as the case were tried by a magistrate of the second or third class or 
by one of the first class. What I wish to point out is a fact that may appear a very 
curious anomaly to English lawyers, namely, that a /arger proportion of magisterial 
sentences and orders are upset on revisior by the H'gh Court than there are on regular 
appeal. : 

*S. 144, €C. PLC. 

*6 BL. R. (PF. B.) 74; 1. L. R., 2 Cale. 293. See also 10 B. L. R. 434; 1. LR 
6 Cale. 88. 
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Bench ruling. applications for revision continue to be entertained?. 
In the Full Bench case above referred to, the petitioners had been 
prohibited from holding a hat (fair or market) on a particular spot 
on particular days. The Judges remarked : ‘A particular act or a 
particular mode of enjoyment may be perfectly innocent and lawful 
in itself. But the act may be done, or the property enjoyed, in that 
particular mode under cireumstances calculated to lead to a serious 
breach of the peace, attended even with loss of human life; and it 
would be by no means proper or desirable to hold that even in 
such eases the chief peace officer of the district has no power to 
issue an order such as that contemplated by s. 62 (Act XXV. of 
1861). It is notorious that in this country rival hats are fruitful 
sources of riot and affray ; and there is something in the nature of such 
hats, namely, the assemblage of large crowds of men on both sides. 
which may be said to have a certain tendency to lead to a breach 
of the peace.’ In another case the Bombay High Court remarked : 
‘In this case the accused were in possession and management of 
the temple, and the magistrate considered, and we think he reason- 
ably considered, that the direction given for widening and height- 
ening the door would prevent danger to human life or safety; and 
therefore the order is within the terms of the section. Even if the 
property was private, we think that the section would apply under 
the circumstances of this case, as the building is a place open to all 
the Hindu publie who are invited to it, and who have a right to go 
there on paying the customary offerings to the idol. It is con- 
tended that there should be some limit to the application of the 
section, but it is not necessary for us to fix that limit, since it is 
always to be remembered that this power is discretionary, and ] am 
not at all certain that the discretion of the magistrate is not intended to be 
the limit? So the Madras High Court has held? that the public 
welfare must be allowed temporarily to over-ride the publie right. 
A magistrate can pass an order that all music should cease when a 
procession passes a place of worship a/ a time appointed for such 
worship. But a general prohibition cannot be passed forbidding 
music to play a/ any time on passing some place of worship. 
Another important function of Indian magistrates is the preven- 
' The words of s. 435 C. P. C. are: ‘Orders made under ss. 143 and 144 are not 
proceedings within the meaning of this section,’ that is, the section which gives the 
High Court powers of revision. Specific provisions in the Code (ss. 529-538, C. P. C.) 
enact that no error or irregularity shall be a ground for reversal, unless it has occasioned 
a failure of justice. ‘The general object of revision, remarked Sir James Stephen, when 
Legal Member in India, ‘is to discover and rectify any mistakes which may have been 
made in criminal trials on points of law. If, as ought to be the case, it is confined to 
cases in which substantial injustice has been done, I think this a highly useful and indeed 
a necessary power.’ ‘The revisional jurisdiction, as at present exercised, hardly tallies 


with this description of it. 
* 1. L. R., 2 Mad. 140. 
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tion of unlawful assemblies, riots, or crimes of violence, arising 
from disputes concerning land, tanks, orchards, boundaries, &c. 


Disputes as to Immoveable Property. 


In India, disputes concerning land constitute a most fruitful 
source of litigation, both civil and criminal. A Regulation of 1793 
recites the danger to the public peace arising from landholders 
asserting by the strong hand their claims to the possession of 
land, and prescribed a form of summary resort to the Dewany 
Adalut, or Civil Court. Reg. XV. of 1824, dealing with a greater 
urgency, transferred the cognizance of such matters to the Fouzdari 
Adalut (Criminal Court), and this jurisdiction was continued by 
Act IV. of 1840, and in all the Codes of Criminal Procedure since 
passed. The provisions of the present Code are as follows. When 
a magistrate (duly empowered) is satisfied that a dispute likely 
to cause a breach of the peace exists concerning any tangible 
immoveable property, he must call on the parties concerned to 
attend his Court, and put in written statements of their respective 
claims as respects the fact of actual possession of the subject of 
dispute. The statements are perused, and evidence taken on both 
sides. ‘If the magistrate decides that one of the parties is then 
in such possession of the subject of dispute, he shall issue an 
order declaring such party to be entitled to retain possession thereof 
until evicted therefrom in due course of law, and forbidding all dis- 
turbance of such possession until such eviction’. If the magistrate 
cannot satisfy himself on the point of possession, he may attach 
the subject of dispute until a competent Civil Court has determined 
the rights of the parties thereto, or the person entitled to possession 
thereof. It has been ruled by the Caleutta High Court that the 
magistrate is justified in looking to the evidence of title in eor- 
roboration of the evidence of possession. Field J. said: ‘The 
magistrate is not entirely precluded from receiving any evidence 
whatever as to the title of the parties. That possession should 
follow title is a reasonable and natural presumption: and if a 
magistrate, in a case of this kind, uses evidence of title merely 
in order to guide and assist his mind in coming to a decision upon 
the question of possession, it appears to me that he is not trans- 
gressing the law.’ The soundness and utility of these remarks 
are unquestionable. Possession and title are often inextricably 
mixed up. Actual possession signifies something more than 
manual possession, and the vernacular words used in the Urdu, 
Bengali, and Ooria translations of the Code signify ‘ real,’ « proper. 

* Sec. 145, C. P. C. 
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‘reasonable. In a case of trespass, Maule J. said: ‘If there are 
two persons in a field, each asserting the right to possession, and 
the question is, which of them is in actual possession, I answer, 
the person who has the title is in actual possession, and the other 
is a trespasser. They differ in no other respect.’ Perhaps the land 
in dispute may be jungle, or uncultivable waste, or even sand, over 
which no acts of ownership or possession could have been exercised '. 
Where the land is a new alluvial accretion, the evidence is generally 
most conflicting. Owing to the fertilizing nature of the river- 
deposit, splendid crops can be grown on these lands with a 
minimum of trouble. No ploughing is required, the seed being 
simply scattered broadcast. It is quite possible that B. may go 
and seatter seed one day without really knowing that A. has 
seattered seed the day before; and even if each knows that the 
other has done something towards raising the crop, the dispute 
does not usually come before the magistrate until the time for 
cutting the crop draws near. If he then hears of it, he institutes 
a proceeding under sec. 145 of the Procedure Code. But it often 
happens that it comes before him for the first time in the shape 
of counter cases of assault, criminal trespass, unlawful assembly. 
and riot. Sometimes one of the rival claimants manages to cut 
and carry away the crop surreptitiously. and then a charge of theft 
is instituted. If the rival claimants are powerful zemindars, pro- 
fessional lattials may be employed on either side, and then perhaps 
the case becomes one of murder, or at least culpable homicide not 
amounting to murder. 

The vagaries of the enormous rivers of Bengal constitute a most 
fruitful source of litigation, both civil and criminal. Deara is the 
term applied to the comparatively new lands, which are entirely 
submerged by the river-water during the rainy season. When the 
land re-appears in the cold weather, boundaries and landmarks 
have been entirely obliterated, and a large quantity of new land 
may have been added by alluvion. This land becomes a bone 
of contention between two neighbouring riparian proprietors. 
There is no dispute as to the boundary between their respective 
villages, guoad the karéri land (i.e. the higher, fixed, and well- 
established land, not subject to inundation, or only to very 
temporary inundation); and one would suppose that there need 
be no dispute as to the boundaries between the new alluvial land 


' In civil suits for waste or jungle lands, it is often impossible to give evidence of 
acts of ownership or of possession, because the property is uninhabited and uncultivated ; 
in such cases it is often necessary to rely upon title with very slight evidence of 
possession, and sometimes possession of the adjoining land coupled with clear proof of 
title is sufficient to show that the party who bas the title has also the possession, 
2C. L. R. 364. 
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forming below. The line might be easily settled by arbitration. 
jut the Bengalee is very fond of litigation, though one or two 
judicial officers have affirmed the contrary. He is only too ready 
to resort to law, especially in matters relating to land. He likes 
to have a case in the courts, and for a family to have a good big 
mocudduma (case) on is looked on as a sign of respectability. There 
is scarcely a man of the higher and middle classes that could not 
produce one or more /visa/as (decrees or orders of a Court) given in 
cases in which he or his ancestors have figured. What is the 
percentage of men in England who have ever had a case in any 
Court? Boundary disputes are fought out very keenly, and the rival 
litigants are often not very particular as to the weapons they use. 
In January 1884 I had. proceeding on the basis of actual possession, 
to ascertain and fix the boundary between a Government estate 
and a neighbouring zemindari. I found that various plots of land 
had on the one hand been settled by the zemindar’s am/a (clerks) 
with his own ryots, and on the other by the /anungo (a revenue 
officer under the Collector) with ryots of the Government estate. 
Both sets of cultivators had sown crops of mustard; both had cut 
jungle on the land, and the question was, who was in actual 
possession. A large portion of the land was uncultivable sand. 
over which no acts of ownership or possession could have been 
exercised. Of course a variety of matters had to be considered 
besides the actual sowing of the particular mustard crop. for it 
might have been sown by both parties. To show the cunning with 
which the rival claims are contested, 1 may mention one bit of 
evidence that I had no hesitation in rejecting on the principle that 
no man may advantage by his own wrong. The ryots of the 
vemindar (an indigo planter) had sown some indigo with the 
mustard, and it was urged by the zemindar’s pleaders that the 
point up to which indigo had been sown should be taken as the 
boundary line of /e fac/o possession. as no indigo was ever sown in the 
Government estate. Now one of the zemindar’s amla had previously 
demarcated in my presence a line from the high land to the river 
up to which he claimed. and on careful examination I found shoots 
of indigo some three hundred yards beyond this line. that is, beyond 
the very utmost boundary claimed! This is an instance of how 
evidence is made and prepared for litigation both in esse and in 
futuro, The zemindar’s ryots must have scattered the indigo-seed 
at night-time, for the Government ryots would never have per- 
mitted them to sow indigo on lands admittedly and undoubtedly 
within the ambit of the Government estate. In another similar 
case I remember some evidence having been prepared with extreme 
cunning. The Bengali dearly loves a bit of documentary evidence, 
P 2 














200 The Law Quarterly Review. [No. X. 
and people, not accustomed to Oriental cunning and chicanery, 
would scarcely credit the extent to which resort is had to collusive 
litigation and the cold-blooded method with which documentary 
evidence is prepared and collected for some forthcoming case. The 
point in issue in the case I speak of was the cultivation of certain 
plots of land near the boundary of two adjacent villages. The 
dispute was one of old-standing, and, with regard to two of the 
plots, one party put forward as claimant a wretched man-of-straw, 
who, on a local investigation, I ascertained had no land whatever. 
But this was the very reason he had been selected as a claimant— 
namely, ‘hat he had no land anywhere else in the village. Now 
this fellow produced a pound receipt showing that some three 
months previously he had impounded cattle for trespassing on 
these very plots of land—the fact that he had no land anywhere 
else proved, or was intended to prove, that this was the very land 
damaged by the cattle! A beautiful bit of evidence, truly, but 
so beautiful, so conclusive and symmetrical, that I could not help 
feeling suspicious. It came out on close investigation that the 
man had never cultivated any land in his life. There had been no 
cattle-trespass, and the impounding and release of the cattle was 
a collusive transaction gone through simply to make documentary 
evidence for the forthcoming litigation. Lx uno disce omnes. 


Disputes concerning Easements, Customary Rights, Se. 


Sec. 147 of the Procedure Code enacts that when a magistrate 
(duly empowered) is satisfied that a dispute likely to cause a breach 
of the peace exists concerning the right to do or prevent the doing 
of anything in or upon any tangible immoveable property, he may 
inquire into the matter; and may, if it appears to him that such 
right exists, make an order permitting such thing to be done, or 
directing that such thing shall not be done, as the case may be, 
until the person objecting to such order obtains the decision of a 
competent Civil Court adjudging him to be entitled to prevent the 
doing of, or to do, such thing, as the case may be. But no order of 
permission can be passed, unless the right claimed has been exer- 
cised within three months next before the institution of the inquiry ; 
or, where the right is exercisable only at particular seasons, unless 
it has been exercised during the season next before such institution. 
Indian agricultural communities enjoy numerous easements and 
profits-a-prendre, but the ignorance and poverty of the cultivators 
tend to their being overlooked and obliterated, a tendency which 
might be checked and counteracted if the courts (magisterial and 
civil) had a better acquaintance with Roman law and general 
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jurisprudence. In India the common law regarding forest, jungle, 
and waste lands is in favour of the rights of the villagers. In 
England the common law was originally against them, and yet 
the enclosure of commons has at length been successfully resisted, 
and arbitrary encroachments almost entirely put a stop to. 

In conclusion, it may be remarked that the public in English 
towns have to put up with many outrageous nuisances, that are 
unknown in Continental towns. The English people are extremely 
jealous of extending the powers of the police, and that they are 
so is not altogether a matter for regret. But it is the deliberate 
opinion of many that, in large towns at any rate, such powers may 
safely, and should be enlarged, especially in two directions, (1) greater 
control over acts and omissions amounting to public nuisances, and 
(2) greater powers of interference in the case of street immorality. 
publication and sale of indecent, scurrilous, scandalous, or offen- 
sive publications, &e. It is unreasonable that complainants should 
be told by magistrates every day that the annoyances which de- 
tract from the comfort and enjoyment of life can only be made the 
subject of regular indictment or injunction, and are not matters for 
police intervention or summary jurisdiction. There appears to be 
a lamentable absence of initiative in the English magistracy'. 
that is most prejudicial to the interests of public morality. This 
absence of initiative constitutes a direct incentive and encourage- 
ment to wrong-doers. For some time past the public have 
witnessed with surprise and alarm the inability of the Home Office 
and Scotland Yard to suppress the sale of filthy publications 
in the streets; and, if larger powers are required, Parliament 
should lose no time in conferring them. The exhibition of dis- 
graceful placards by newspaper-vendors. and the advertisement of 
their filthy wares by means of offensive remarks shouted out in the 
hearing of respectable women and girls, should be punished by 
adequate sentences of imprisonment. On the Continent an elabo- 
rate system of police keeps the streets free from nuisances and 
annoyances of this description. The police générale (a branch of 
la police administrative as opposed to /a police judiciaire) not only 
deals with matters relating to the public health, the inspection of 
food, the carrying on of trades and manufactures; but also em- 
braces the regulation of public meetings, societies and clubs, ‘Ae 
publication and distribution of printed or written matter, the surveillance 

' In India, district and sub-divisional magistrates and other magistrates specially 
empowered may take cognizance of any offence a) upon receiving a complaint of facts 
which constitute such offence; (4) upon a police report of such facts; (¢) upon infor- 
mation received from any person other than a police-officer, or upon his own knowledge 
or suspicion, that such offence has been committed; C.P.C.191. Exceptions are 


prosecutions for breach of contract, defamation, and offences against marriage, which 
can only be instituted on the complaint of the person aggrieved ; ibid. 198, 199. 
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of strangers, the sa/e of journals in the streets, and other matters’. 
In England false sentiment is in a great measure responsible for 
the exclusion of some of the above matters from the sphere of police 
action. It is a notorious fact that the dynamite explosions taxed 
the whole and utmost energies of Scotland Yard and the Metro- 
politan Police Foree. If such scares were to become frequent, or if 
the London police had the same amount of socialism and lawless- 
ness to grapple with as the Paris and Berlin police, a system of 
surveillance and espionage would be a necessity. ‘To the word 
espionage, says Bentham, ‘a stigma is attached. Let us substitute 
the word inspection, which is unconnected with the same preju- 
dices. If this inspection consists in the maintenance of an oppressive 
system of police, which subjects innocent actions to punishment, 
which condemns secretly and arbitrarily, it is natural that such a 
system and its agents should become odious. But if the inspection 
cousists in the maintenance of a.system of police for the preserva- 
tion of the public tranquillity and the execution of good laws, all its 
inspectors and all its guardians act a useful and salutary part: ¢ is 
only the vicious who will have reason to complain, and it will be for- 
midable to them alone.’ 

It is better to choose the lesser of two evils, and it should be 
recognised that it is worth while to tolerate a certain amount of 
police interference and superveillance, if thereby greater evils can 
be avoided. It is this avoidance of greater evils that constitutes 
the sole and sufficient excuse for the system. If ‘ prevention is 
better than cure’ in other departments of human life, the maxim 
surely applies with greater force to matters of police and criminal 
administration, which nearly concern our lives, our property, and 
our happiness. ,The events of the past two years have amply 
shown that it is now time for the English public, through their 
representatives in Parliament, to establish a better police system 
and more effective executive administration ; and no longer to be 
content to crawl along the path of adminirtrative helplessness 
and stagnation, nor yet laboriously to climb the unadvancing 
treadmill of unchanging laws and uninspired routine. 

H. A. D. PHILuips, 
Bengal Civil Service, 
Under-Secretary to the Government of Bengal. 


' The Louisiana Criminal Code (513) enacts that ‘any person who shall publish any 
account of any trial for rape, adultery, offences against decency, &c., containing any 
indecent or wanton details, shall be fined not exceeding 200 dollars and imprisoned 
not exceeding sixty days, if the account be substantially true: but if it be false the 
punishment shall be doubled.’ If there were some such law in England, the trial of 
celebrated divorce cases would not inflict the harm they now do on the morality of the 
people. The French and Belgian Penal Codes prohibit the sale, distribution, &c., of 
publications which are ‘contrary to good morals’ (contraires aux bonnes movurs). 
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The following addendum seems necessary to make the earlier 
portion of this article more complete :— 


If disputes concerning land be excluded—see Indian P. C., ss. 154-156 
and 45 C. P. C.—it is probable that the preventive powers of private 
persons in India are narrower, and their duties and obligations to render 
assistance of a less onerous nature than in other countries. In India 
(C. P.C. 59) a private person cannot arrest an offender, unless the latter has 
in his view committed a non-bailable and cognizable offence. In England any 
person who is present when a felony is committed not only may, but is bound 
to arrest the offender, and the obligation appears to be the same in the case 
of an attempt to commit felony (1 Hawk., P.C. 59, 2; Year Book g Ed. IV, 
fol. 26, pl. 36). A private person may also arrest on reasonable suspicion 
of felony, but he does so at his peril ; that is, if no felony has actually been 
committed, he is liable to the consequences of false imprisonment. As 
regards misdemeanours, it seems that he may arrest for al] misdemeanours 
committed in his presence, excepting such as consist in mere omission or 
nonleasance, as, €. g., neglecting to provide one’s family with food; and he 
may even arrest another for the purpose of putting a stop to a breach of the 
peace committed in his presence. Thus a private person has much the 
same powers us a police-officer in India (54 C. P. C.), and the law is equally 
wide in New York, the Codes of which State are based on English law. 
In Louisiana (59 C. P.C.) the law is narrower, as a private person may only 
arrest anyone in the act of committing a crime ; but even this is far wider 
than the Indian law, as crimes in Louisiana mean all offences punishable 
with rigorous imprisonment, or with forfeiture uf any civil or political right, 
and therefore include many offences which, under Indian law, are either 
bailable or non-cognizable. A constable in England may detain a person 
menacing, and detain him in custody till the chance of the threat being 
executed is over (2 Hale, P. C. 88). The owner of property injured, or his 
servant, or any other person authorized by him, may apprehend a person 
committing any offence against the Malicious Injuries to Property Act 
(24 & 25 Vict. c. 97, s. 61); aud any person, to whom property is offered 
to be sold, pawned, or delivered, if he has reasonable cause to suspect that 
any offence punishable under the Larceny Act has been committed with 
respect to such property, is authorized and required to forthwith take the 
party offering and the property offered before a magistrate (24 & 25 Vict. 
c. 96, 8. 103). 














REMARKS ON CERTAIN POINTS IN MR. DICEY’S 
‘LAW OF THE CONSTITUTION.’ 


ROFESSOR DICEY’S book, Lectures on the Law of the 
Constitution, states so forcibly and so clearly the principles 
underlying the constitution of this and other countries, that it 
seems necessary to notice certain statements which cannot generally 
be accepted. 
I. 


He states (pp. 137-8, 162) that the Congress of the United States 
of America and the Great Eastern Railway Company are in truth 
each of them nothing more than subordinate law-making bodies, 
and that the Congress is capable in strictness of enacting nothing 
but bye-laws. . 

That this position follows logically from his definition of sove- 
reignty and of sovereign and non-sovereign law-making bodies 
may be readily admitted, but the absurdity of the conclusion 
immediately suggests that there is something wrong in the premisses. 

Mr. Dicey takes (p. 66) the term sovereignty to mean simply the 
power of law-making, unrestricted by any legal limit, and then 
(p. 85) proceeds to state that the marks of a non-sovereign law- 
making body are, first, the existence of a constitution which the 
body cannot change; secondly, a marked distinction between 
ordinary and fundamental laws; thirdly, the existence of some 
persons, judicial or otherwise, having authority to pronounce on 
the validity or constitutionality of laws passed by such a law- 
making body. 

Austin’s mark of sovereignty is that there must not be habitual 
obedience to a human superior. Austin, as Mr. Dicey points out 
(p- 67), sometimes confuses the political and the legal sense of 
sovereignty ; but Mr. Dicey, though intimating that he uses 
sovereignty in the legal sense only, in some passages seems to have 
fallen into the same confusion, as for instance in the passage 
relating to the sovereign power of the United States (p. 137), and 
to the House of Commons’ control over administrative affairs and 
the Ministry (p. 143). 

Whether sovereignty necessarily means only the power of law- 
making may be open to question. That definition of it certainly 
departs widely from the ordinary meaning of ‘sovereign,’ but it is 
the words ‘unrestricted by any legal limit’ which lead to Mr. Dicey’s 
position as to laws and bye-laws which is now challenged. 
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Between a law enacted by the Congress of the United States 
and a bye-law of a railway company there is this essential dis- 
tinction, that the former, if within the jurisdiction of Congress, 
cannot be questioned by any power whatever, whereas the bye-law 
can be at any time overruled both by the Legislature which author- 
ized the Company to enact the bye-law, and by a court of law 
which considers the bye-law, though within the jurisdiction of the 
Company. to be unreasonable. A bye-law is legislation by dele- 
gation from a superior. An Act of Congress or of any of the State 
Legislatures in the United States is not delegated legislation. 
Their Acts differ from bye-laws in kind, and not merely in degree. 

It is true that the Constitution of the United States can be 
altered either by a Convention or by a resolution of Congress 
adopted by the Legislatures of the various States. But such a 
Convention, if assembled, could only alter the Constitution, and 
could not alter the Acts of Congress already passed. Congress, 
therefore, though subject to the limits of its jurisdiction, is not, 
when acting within its jurisdiction, restricted by obedience to any 
superior, nor by any legal limit; whereas a railway company is 
always subject to the Legislature which constituted it, and that 
Legislature can at any time repeal or rescind any bye-law of 
the Company. And the courts of law will consider not merely 
whether the bye-law is ixtra vires, but also whether it is reasonable. 

A truer position would therefore seem to be to recognise that 
sovereignty may be divided, and that with a rigid constitution such 
as that of the United States, each of two or more different bodies 
may within limits assigned to its jurisdiction be legally sovereign. 

An essential principle of the Constitution of the United States is 
that, save as limited by the powers given to the central govern- 
ment, each State remains a sovereign state. and the Acts of its 
Legislature, unless going beyond the above limits, cannot be ques- 
tioned. The conclusion to which Mr. Dicey’s contention leads, that 
there is no sovereign body in the United States, seems to take away 
all value from the definition of ‘sovereign.’ 

The above remarks do not apply to the Legislatures of British 
colonies, because each colony is a dependent and not a sovereign 
state. And the Imperial Parliament has legal power at any time 
to repeal any Act passed by the Colonial Legislature’, although 
under constitutional conventions it does not do so. But even in 
their case there is between the position of the Colonial Legislature 
and that of a railway company a distinction, to which more weight 

* Mr. Dicey seems hardly correct in saying that the Colonial Laws Act, 1865, ‘ greatly 


extended the authority of colonial legislatures.’ It was declaratory of the old law, and 
was passed to meet the scruples of a colonial judge. 
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is due than Mr. Dicey gives it, viz. that the bye-laws of a railway 
company apply to persons using the railway, in addition to the 
general law, whereas the laws of a Colonial Legislature constitute 
that general law. A person going on to a railway does not quit 
one system of law and become subject to another. A person 
entering a colony does so. A colonial law cannot be questioned, 
as a bye-law can, on the ground that the judges think it unrea- 
sonable. The colonial legislatures in short are,‘ within their own 
sphere, sovereign bodies ', though in political and legal subordina- 
tion to the United Kingdom and its Parliament. 

If sovereignty is, as above contended, divisible between different 
legislative bodies, is it divisible in another way? Is not one 
portion of it to be assigned to the judiciary, or to the executive ? 

In the United States, the decision of the Supreme Court on the 
constitutionality of a law can only be over-ridden by an amendment 
of the Constitution. 

Again, the President of the United States being within the limits 
tixed by the Constitution independent, is not habitually subject to 
any superior. The power capable of altering the constitution can 
undoubtedly alter the limits within which the President may act, 
but cannot alter his acts. He is indeed bound to obey the laws of 
Congress if constituted, and therefore, according to Austin’s argu- 
ment respecting the King of England, is habitually subject to the 
Legislature. But as Congress in the United States and Parliament 
in England have not legally executive power, the result seems to 
show a mistake in the definition. 

From ignoring the independence of the President, and con- 
centrating his view on the federal aspect of the question, Mr. Dicey 
appears to have been led into the following remarkable error 
(p- 153) with respect to the British North America Act, 1867 :— 

‘The preamble to the British North America Act, 1867, asserts 
with official mendacity that the provinces of the present Dominion 
have expressed their desire to be united into one Dominion, with 
a constitution similar in principle to that of the United Kingdom. 
If preambles were intended to express the truth, for the word 
“kingdom” ought to have been substituted “ States ”.’ 

The British North America Act having constituted a federation 
of provinces otherwise independent of each other, necessarily 
adopted federal principles, which are also found in the constitution 
of the United States; but in other respects the constitution adopted 
is that of the United Kingdom. The Executive is not elected by 
the people, nor is it independent of Parliament in the way in which 
the President of the United States is independent of Congress, with 


' Dicey, p. 103. 
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ministers who cannot sit there. On the contrary, the Executive is 
carried on by means of ministers responsible to Parliament, just as 
it is in England '. 

Again, the provinces of Canada are not independent States, as 
they are in the United States, but the Legislatures are strictly 
subordinate to the Dominion Government, and their legislation must 
be approved by the Governor-General, that is to say, by the 
Governor-General acting in accordance with the views of the 
Dominion Parliament. 

The Parliament of the Dominion also, instead of being limited, as 
is the Congress of the United States, to certain topics of legislation, 
can (if we disregard the supreme power of the British Parliament) 
legislate on every conceivable subject, with the exception of those 
delegated to the Provincial Councils. In the United States, on the 
other hand, this general legislative power is vested in the Legis- 
latures of the States, and not in Congress. 

From a too exclusive consideration of the American Federation 
Mr. Dicey appears to have arrived at the statement that the 
‘distribution of limited, executive, legislative. and judicial autho- 
rity among bodies each coordinate with and independent of the 
other’ is ‘ essential to the federal form of government’. He limits, 
however, his statement by a subsequent statement * that all the 
amount of division which is essential toa federal constitution is the 
division of authority between the national government and the 
separate States, and by stating that ‘the whole authority for 
national government might conceivably be lodged in one person or 
body*. A consideration of the case of Canada shows that this 
is quite possible. The central government of Canada practically 
holds, subject to the supreme power of the British Parliament, the 
whole power of government of Canada, and there seems no reason 
to suppose that the government of Canada is necessarily a weak 
government. The weakness of the government of the United 
States appears to result from the distribution of powers between 
the central and the local governments, and from the local govern- 
ments being maintained as independent States, rather than from 
the fact of federation. 

Further, the case of Canada shows that neither logically nor 
practically is there any necessity for such a division of powers 
between the legislative, executive, and judiciary powers as exists in 
the United States. In Canada the executive is in the same posi- 
tion as it is in England. The Canadian Supreme Court did not 


' The slightness of the legal as distinguished from the political differences between the 
two executives (apart from the election of the President) is remarkable. 


? p. 127. pp- 138, 139. * p. 158, note. 
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exist for some years after the formation of the Dominion, though 
no doubt the Judicial Committee of the Privy Council replaced it 
so far as it was necessary for the purpose of determining the limits 
between the central and the local governments. 


Il. 


In the interesting lecture in which Mr. Dicey gives examples of 
constitutional understandings or constitutional rules, there hardly 
seems sufficient distinction drawn between understandings properly 
so called, which depend for their sanction merely on public opinion. 
and those constitutional rules which depend upon the sanction, that 
if they are not observed the government of the country must stop. 

For instance, the rule that Parliament ought to be summoned for 
the dispatch of business at least once in every year depends, not 
on public opinion, but on the necessity there is year by year to 
vote money for carrying on the government, and to pass the 
Mutiny Act for the government of the army. The House of Com- 
mons enforces the meeting of Parliament in the ensuing year by 
not voting the supplies nor passing the Mutiny Act for more than 
one year. 

So again with the rule that a ministry which is outvoted in the 
House of Commons is bound to retire from office. Ifsuch a ministry 
does not retire, the majority of the House of Commons can refuse 
the supplies, and consequently the machinery of Government 
stops. 

On the other hand, the rules as to the making of treaties and as 
to the foreign policy of the government depend in the main upon 
the public opinion of the time, that public opinion being enforced 
through a majority of the House of Commons being able at any 
time, if the ministry disobey it, to stop the supplies and thus drive 
the ministry from office. Nor is this power of refusing supplies 
obsolete, as not only has the use of it been threatened on more 
than one occasion within the last twenty years, but so late as 1886 
supply was granted only for a certain number of months, so as to 
secure that Parliament should be summoned before the end of the 
year. 

In the same connection may be mentioned the observation that 
the power of the Crown to veto or rather refuse assent to an Act is 
obsolete. This power, like many other powers of the Crown, is not 
in fact obsolete, but the necessity for exercising it never arises ; 
because owing to the power of the House of Commons to refuse the 
supplies if the advisers of the Crown do not command a majority 
of that House, any Act which has passed that House almost neces- 
sarily has the approval of those advisers. 
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II. 


The exact legal position of the powers of the Crown in England 
is not quite satisfactorily dealt with in the book. It may be 
doubted whether it is quite accurate to say that the prerogative of 
the Crown is merely the discretionary authority left in the Crown. 
This is hardly an apt description of such prerogatives as the right 
to escheats. And some of the legal prerogatives would rather 
appear to be not discretionary. For instance, one of the preroga- 
tives of the Crown is the grant of writs in the Courts of Law, but 
a subject has a right to certain writs. Another prerogative is that 
all prosecutions for crimes should be in the name of the Crown. 
Here again there is no discretion in a legal sense. 

The powers exercised by Order in Council are also much larger 
than is contemplated by Mr. Dicey (p. 50). The Queen can still by 
Orders in Council govern Crown colonies, and Jersey and Guernsey. 
In these cases the powers are in effect legislative, not executive. 

Again, the Navy and the Civil Service are governed by Orders 
in Council. And the Army is largely governed by Queen's Regu- 
lations and Royal Warrants. 

Again, in places out of the British dominions where the Queen 
has jurisdiction, as for instance Shanghai, the law is made and 
jurisdiction exercised in courts established by Orders in Council '. 

It may be true in a political and practical sense that all these 
powers are exercised under the control of Parliament. but in a legal 
sense they are independent powers, and although Parliament can 
undoubtedly take them away or limit them, yet legaily, the 
Sovereign, being a constituent part of Parliament, may be con- 
sidered to surrender them rather than have them taken away by a 
superior. 

In the very interesting account of the French administrative law 
the instance as to the foreigner’ is hardly a happy one, as in 
France, and I believe most other European countries, an alien has 
not, as he has in England, the same personal rights as a native. 
Consequently the expulsion of an alien is an illustration. not so 
much of an act of state, as of the insecure position of any foreigner 
in France. The secure position of the alien in this country has in 
times of political danger been met by special legislation, known as 
Alien Acts, authorising the executive to expel aliens from the 
country. The security has in fact been increased of late years, 
as before the period of extradition treaties and extradition Acts 

' A statute authorises the Queen to exercise in these places the prerogative of the 


Crown over conquered territory. 
2 p. 200. 
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certait. cases' seem to show that the executive had a right to sur- 
render to a foreign State a native of that State accused of crime, 
and some American authorities have held the same view. 

In addition to those traces of administrative law in England which 
Mr. Dicey cites *, may be mentioned the greater immunity given by 
the common law to magistrates and constables * in arresting crimi- 
nals, the Crown proceedings in the Exchequer, and the liabilities of 
Crown debtors. 

Some of the subjects mentioned in the later lectures may, it is 
hoped, be more satisfactorily treated in future lectures. For in- 
stance, lecture vii, with respect to the army, admits of rather fuller 
treatment, and probably if Mr. Dicey had been acquainted with the 
official ‘ Manual of Military Law’ he would have modified several 
of his statements, such for instance as to the Civil Court inquiring 
whether a man has been duly enlisted, and as to the necessity of a 
Mutiny Act for governing the army, a necessity which existed only 
in time of peace. 

The statement as to the idea of restrictions on the liberty of the 
press having been long unknown is hardly consistent with the per- 
sistent efforts to restrain the press, particularly by stamp duties, 
which began in the reign of Queen Anne and lasted down to our 
own time. 

In the same lecture, as to the revenue, various small errors may, 
it is hoped, be corrected in another edition. For instance, the text 
implies that the Controller General of the Exchequer sanctions all 
payments before they are made. This is not the case, and would 
be inconsistent with the duties of the same officer as Auditor 
General of public accounts. He sanctions the issue of money to 
a department for the general purposes for which it has been voted 
by Parliament, but the individual payments are made by the 
Department on their own authority only, and the Auditor General 
determines afterwards, by way of audit, whether those payments 
were legal. If a difference arises between the Department and the 
Auditor General as to the legality of any payment, the matter is 
determined in the last resort by the Committee of public accounts, 
which is annually appointed by the House of Commons and 
inquiries into what are called the appropriation accounts, that is to 
say, accounts of the national expenditure as audited by the Con- 
troller and Auditor General. 

H. JENKYNs. 


' Re Kimberley, 2 Strange, 848. See also 4 Taunton. 43, and 1 Chitty, Crim. Law, 35. 
* p. 202, note. * The statement on this point at p. 298 is hardly accurate. 


























ON THE DOCTRINE OF VYSE vy. FOSTER. 


T is settled law that when a trustee has improperly employed 

trust property in a trade carried on by him in partnership with 
other persons who are not trustees he is accountable for the share 
which he has himself received of the profits made by the firm by 
means of the trust property, but not for the shares of such profits 
which his partners have received: and lawyers of the highest 
distinction have held that this doctrine is in accordance with 
principle '. 

In what follows I venture to suggest what appear to me 
to be grounds for saying that, were the matter one ‘of the first 
impression, a different view ought to be taken; the audacity of 
the attempt is perhaps my only excuse for discussing the case 
with, probably, needless prolixity. 

My proposition is that the trustee in question ‘ought to be 
charged with all the profits made by the firm by means of the 
trust property. In support of this I urge that profits are. and 
are considered by business men to be, one whole. one aggregate 
thing, the product of all the capital in the business. that capital 
being treated and worked as a whole, without regard to the 
question by whom and in what proportions it was provided. 
When A, B, and C are partners, each contributing a: third of the 
capital, and they secure a contract on terms highly favourable to 
them, it is misleading to say, this contract was carried out with 
goods bought, manufactured, or worked up, with C's capital only, 
and therefore the profits arising from this contract are due to. 
and are made by, the capital of C, and by that alone. In all 
probability, the firm would never have obtained that contract if 
B's capital had not been laid out in advertising the firm, or if, by 
means of A’s capital, travellers had not been paid to go. perhaps 
for years together, and solicit orders in the district where the 
contract in question was obtained, and, perhaps, to ask for orders 
from the person with whom this contract is finally made. In 
such a case all the capital of the firm is, taken as a whole. employed 
in producing, and does produce, the desirable end; it is not the 
fact that A’s or B's share of capital was useless. because laid out 
without. so far as appearances went at the time, resulting in 


' See Lindley on Partnership, Fourth Edition, vol. ii. p. 978, and the cases there 
collected. 
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anything but loss: had the initial loss not taken place, the sub- 
sequent profit would never have been earned. I do not wish 
unduly to delay on this, but I stated the case as above to a 
business man, and I found that he considered it to be clear that 
when the personal skill and diligence of the respective partners 
were put aside, all the profits as a whole were the joint product 
of all the capital taken as a whole ; and that, to make it justifiable 
to speak of the profit arising from a particular part of the capital, 
we must imagine A, owner of a coal mine, entering into partner- 
ship with B, owner of a smelting furnace, and C, who possesses 
ironstone, in order as partners to manufacture and sell iron. Here, 
then, my friend thought that in some sense we might say that 
the coal mine produces a profit, the iron mine a profit, and the 
furnace also; the three capitals of the respective partners might 
be looked at separately, to ascertain the profit produced by each, 
though even here the inquiry could not be other than very difficult. 
With this he contrasted another case, three men going into partner- 
ship as lace manufacturers: A has an empty mill, so much bricks 
and mortar; B fills this with new machinery, and C pays money 
into the firm’s bankers to form a fund for wages and other expenses. 
Here, to the business mind, it appeared indisputable that the 
capitals of the partners, taken separately, are valueless: that they 
can only produce a result when worked in union; and that the 
profit is due to the sum of the three partners’ contributions, and 
in no respect to any partner's capital taken separately. 

If this view be correct, then we ought not to talk, as is frequently 
done, of the share of profits made in virtue of A’s or B’s capital, 
for all the profit is due to all the capital, taken and employed 
together; and, as business men never think of inquiring, so we 
ought on principle not to inquire, what results have been attained, 
what profit has been made, by the capital of one partner alone, 
considered apart from the rest of the firm’s capital, for the question 
is one that it is not practicable to answer. If this be so, the only 
account that can be taken is, an account of all the profits made 
by the firm arising from all its capital, no matter by whom 
furnished ; it would then have to be found what proportion of the 
profits is payable, under the articles of partnership, to the partner 
sought to be charged, and, subject to deciding what special allow- 
ances, if any, ought to be made him (see Wi//ett v. Blandford, 1 Hare, 
253, and similar cases), he would be directed to pay to the parties 
properly entitled the proportion of profits which under the above 
circumstances he had received. The Court, as I contend, should 
make this judgment against such a partner: You had such and 
such a share in the firm's capital, you gained that share by 
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embarking in the partnership business a property which was not 
yours, you received such and such a share of the total profits. and 
you must pay over the same to the plaintiffs : we could not ascertain, 
and therefore we shall not inquire, to the employment of what part 
of the total capital the profits which you have received are due, we 
only know that you received them. and did so because you had 
at your disposal the trust estate, which you have, in breach of 
trust, put into the business. , 

A specitic instance may perhaps make my contention clearer. 
As the late Master of the Rolls pointed out in Sargant v. Read, 
1 Ch. D. 600, there is a class of businesses which may be called 
personal businesses, as was the broker's business which he was 
there dealing with. which depended almost entirely on the 
credit, good repute, and skill of the senior plaintiff. So again, 
there are businesses which I may perhaps be allowed to call 
‘impersonal. where the partners are patentees or are possessed 
of a trade secret, which, so long as it is preserved. secures them 
the undisputed mastery of the market. In such a case, individual 
talent on the part of the respective partners is really needless: 
the public must have the article which they alone can sell. the 
more capital is invested in the business the larger and more 
profitable it grows, and the profits are. in fact. produced by capital, 
and by capital alone. Suppose,then.that there are three partners, 
each possessed of one third share both of the capital and of the 
profits, and that one of the partners dies: the survivors object, 
naturally, to being deprived of his capital, and they say to his 
executor, who may be a schoolmaster or a military man, We do 
not wish to pay out this capital; if you will leave it in the 
business and become a partner with us, you shall receive the 
share of profits which your testator had: you need not give. in 
fact we do not desire you to give, any personal attention to the 
manufacture, you need never show your face in the factory. or 
on our premises; we only want your capital, and we do not want 
you. If such an agreement be carried out, as it well may be. it 
cannot be said that the personal exertions of the executor con- 
tribute at all to earning the money he receives: that money is 
produced simply by his testator’s estate: and if. as I have tried 
to show. profits are Aor rv. earned in one mass by a capital which 
is worked as, and must be treated as, one organic whole, how 
could an account be taken against such an executor save on the 
footing which I have already tried to indicate ? 

But let it be assumed that the profits of a partnership are not 
a whole, in the sense in which I have used the word, that each 
partner's share of capital can be treated by itself, and that the 
VOL. III. Q 
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profits attributable to that share, when so treated. can be calculated 
and ascertained. We have seen that it is well settled that a 
trustee or executor. being a partner in a firm under the cireum- 
stances above mentioned, cannot be made to account for all the 
profits earned by the employment of the trust property which 
he has put into the firm, although the amount of such profits is 
known, and is fixed as a liquidated sum: and that for what reason ? 
The trustee has not received all, but only a part, of such profits, 
and it would be highly unjust to make him accountable for more 
than his own share. In all humility, I must venture to say that 
this statement to which I have just referred does not exhaust the 
matter under discussion. In the ease put above, the executor, 
as owner of the testator's third, becomes a partner in the new firm 
to the extent of one third, and receives one third of the total 
profits. As I said. [ have endeavoured to suggest an instance 
in which the ‘personal element’ in the partnership business is 
the minimum, and in which the profits are. as nearly as is possible, 
attributable to nothing but capital. One third then of the total 
profits is received by the executor partner. and how is that one 
third made up? He receives one third of the profits made by his 
own capital, plus one third of the profits due to the sum con- 
tributed as capital by each of his two partners. True it is, that 
of the profits made by his own share, he surrenders to his two 
partners two thirds, and keeps one third only; but, because he 
surrenders such two thirds, he, in the same breath, by virtue of 
the partnership contract, receives from each of his two partners 
one third of the profits of such partner's share, and thus the 
pecuniary result to the executor partner is the same as if he had 
been allowed by his partners to keep all the profits which his own 
share earned. The argument which I am combating, as I submit 
with great deference to the very learned persons by whom it is 
put forward, stops short in the middle of the account; it finds that 
the executor partner does not get all the profits which his share 
of the capital has made, and it does not ask how this is caused. 
Now, as I said, the executor partner does this only under a contract 
with his partners; he does not give away to them the profits of 
his share. He receives valuable consideration for what he sur- 
renders; and he would not give up anything if he did not get 
full value, from the pecuniary point of view, for what he gives up. 
Stated arithmetically, the case resolves itself into the following: 
Let the total profits equal 9, then, as each of the three partners 
has one equal third part of the capital, the share of profits earned 
by each partner's capital will equal 3. That is, 3+ 3+ 3, the sum 
total of the profits so made, each share of capital contributing 3, 
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received simply the profits which his share of capital makes, he 
would get 3: as it is, out of the 3 made by his share of capital 
he receives 1 only, the other 2 being divided equally between his 
partners. The argument against me is, I submit: If he was paid 
the whole 3 which his share produces, he should be made to 
account for that 3: but as all he gets is 1. he shall only account 
for 1. I answer, he gets indeed 1 only from his own share, but 
that is because at the same time he gets 1 from each of the other 
two shares; therefore the net result is, that instead of getting 
3 and having to account for 3, he gets 1+1+41,. which arithmeti- 
cally equal 3, but still only subject him to the necessity of 
accounting for 1. 

Further, the two thirds of the executor partners own share go 
to his partners. and not to the beneficiaries under the testator's 
will: so that the true owners are as heavily mulcted as if the 
trustee had himself received all the profits which his share of 
capital produced, and to him the pecuniary result is exactly the 
same. I submit then that. even if it be held, as in this part of my 
argument I assume that it must be held. that the profit made by a 
firm in trading is not one whole, but can be assigned to its several 
sources, that is. the respective shares of capital which the several 
partners have individually furnished. still, in taking the account 
against an executor partner, he must be charged with all the profits 
which the trust property made. because he has by his misconduct 
prevented them from being received by the persons entitled. and 
beeause he has either received such profits personally. or has, under 
the partnership contract. been paid a sum of money that precisely 
equals them. The only result of taking an account against an 
executor partner is to make him pay a sum of money which is ascer- 
tained by the account taken; and if there has been paid to him, in 
pounds, shillings and pence. the identical sum that he is called upon 
to pay, what ground of complaint has he? 

Let me now refer to the authorities, which are collected by the 
Lord Justice Lindley in the notes to the passage which I began 
by mentioning. J’ysev. Foster, L. R., 7 H. L. 318, is the leading case, 
and at p. 334 of the report Lord Cairns says: ‘I have not been 
able to find any case where one surviving partner, being an executor, 
has been made answerable for the whole of the protits made in the 
trade by the employment of the capital of the testator, those profits 
being received not merely by the executor but by other partners 
not brought before the Court, nor subjected to any liability under 
the decree.’ In the passage immediately preceding this sentence, 
Lord Cairns expresses the opinion that if all the partners, that is, 
Q2 
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both those who were and those who were not executors, knew 
that the property they had used in their trade ought not to have 
been so applied, and if all such partners were defendants. the Court 
would hold them as a body liable for the profits made by trading 
with the property. His Lordship thus appears to hold that if only 
those partners who are executors are defendants. the want of parties 
is a fatal objection: but in effect he simply states the rule as an 
existing rule, and does not give the reasons on which it is based. 
These reasons are given in the judgment of the Lords Justices when 
lyse v. Foster was before the Court of Appeal: see L. R.. 8 Ch. 
333. 334. Ido not cite the passage, but it will be seen that the 
Lord Justice James says that the Court has no power of punishing 
any one, and that to charge a trustee with anything more than the 
‘appropriate interest’ would be to punish him. unless the Court 
finds that he has actually made more. In answer to this I suggest, 
with all humility. that, except on the narrowest construction of the 
words, the trustee sought to be charged * has actually made more.’ and 
therefore should account for his gains. I have already stated, 
and therefore I do not here repeat, my argument on this point, such 
as it is; but. relying on that argument, I submit that the Court 
would not have been arrogating to itself a penal jurisdiction if it 
had thought fit to make such a trustee answer for all the profits 
that the trust estate had made. 

The Lord Justice contrasts two cases, one of a trustee who dis- 
honestly squanders the trust money, thus rendering himself liable 
to replace such money with four per cent. interest only; and the 
other of a trustee who lends it at good interest (by which it is pre- 
sumed the Lord Justice meant five per cent. interest) to a large and 
solvent firm in which he is a partner: and he holds that to direct 
an account of ‘all the profits made thereby by all his partners’ 
would be a punishment arbitrary and most unreasonable, the 
severity being in the inverse ratio of the gravity of the offence. 
With great deference. I make two suggestions in answer to the 
difficulties thus raised by a man whom it were an impertinence to 
praise. The first is that the trustee or executor with whom I deal 
does not lend the trust money to the firm wherein he is a partner, 
but he contributes it as his share of the capital of the firm, just as 
his partners, on their respective parts. contribute and pay their 
shares of capital. The distinction is pointed out at p. 977 of 
vol. ii. of Lord Justice Lindley’s book (and see 7raris v. Mi/ne, 9 
Hare, 141, and M/ockton v. Bunning, L. R.. 8 Ch. p. 323 ».): we may 
have either a fund advanced by way of loan, or, as the Lord 
Justice Wood says in the latter case at p. 326, ‘a clear appropria- 
tion of the trust fund by all the partners.’ The case as put by 
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the Lord Justice James is one of a mere loan, and this, see Flocktou 
v. Bunning, is very different from * allowing the property to remain 
in breach of trust in the business. Secondly, a man who has 
‘actually made more’ (and I have endeavoured to prove that this 
is predicable of the executor partner to whom I have referred) 
may well be called to account for that which he has not personally 
received, if and inasmuch as he has received its actual pecuniary 
equivalent. although this involves his paying a greater sum than 
a man who merits much more condemnation. The Lord Justice 
James, if I may say so. holds that because the man who has acted 
with profligate dishonesty can only be charged with four per cent., 
it would be unjust for the Court to require a trustee who has ‘ done 
all for the best. as the phrase goes. to pay what may be a much 
higher sum ; as this is to make the punishment fall most heavily 
where it is least deserved. But I submit that the Court should. to 
the extent above indicated, call to account an executor who has 
used his testator's property as his own capital in a business in 
which he is personally a partner: and this on grounds which I 
have already tried to state: although, in order adequately to mete 
out justice to the profligate spendthrift to whom the Lord Justice 
refers, criminal proceedings may have to be taken under 24 & 25 
Vict. c. y6,s. 80. In order that such a man may get his deserts. 
a Criminal Court may have to supplement the work of the Chancery 
Division : but the High Court of Justice should make A pay what 
is due from him irrespective of the fact that before justice can be 
done to B, he must not only be made a defendant in a civil action. 
but must be placed in the dock at the Old Bailey. 

Before /yse v. Foster was decided, Lord Romilly had dealt with 
the present point in Jones v. Forall, 15 Beav. 388, as to the effect of 
which case there is, | venture to say. some misapprehension. In 
the recent case of x parle Andrews, 25 Ch. D.. Lord Selborne says at 
p. 508 that Lord Romilly in Jowes v. Fura’ held that an executor 
who is a partner in a business, and who allows trust money to be 
employed in the business, is liable to his ces/w/ gue trust for his 
share of the profit made by the employment of the money’, but 
that his view was disapproved by the House of Lords in / yse v. 
Foster, On a reference to L. R.. 7 H. L. 318, it will be seen that 
Lord Selborne was the only noble and learned Lord who referred, 
either during the argument or in giving judgment. to Jowes v. Foxall ; 
and therefore it may be doubted if the House of Lords as a body 
passed, in J yse v. foster, any judgment favourable or otherwise on 
that case, on which we have, as I submit, simply Lord Selborne’s 


' So in the Report in 25 Ch. D.; but is there not some error here? Surely the view 
which Lord Selborne attributes to Lord Romilly is settled law. 
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own remarks, which occur at pp. 346, 347. Here, Lord Selborne does 
not say positively that Lord Romilly held the opinion attributed to 
him in /r parte Andrews, but only (see p. 346), ‘it may be inferred 
from some expressions in the judgment that the late Master of the 
Rolls did in that case think that there might have been a right on 
the part of the ces/ui gue ¢rust to claim the profits made by the use 
of the money, in the business in which the executor was a partner, 
to the extent of the executor’s share of those profits, if that had 
appeared to be more for the advantage of the cestai que trast! 


Lord Romilly did not in fact make any decree to that effect, as, of 


course, Lord Selborne was well aware ; and, with very great respect 
and deference to that noble and learned Lord, I submit that he 
ignores the plain statement by Lord Romilly, at p. 395 of the report 
of Jones v. Fovall, as to what the defaulting trustee was to be 
charged with. *I cannot charge the trustee with a greater amount 
of profits than he has actually reecived ; and, according to the evi- 
dence before me, as indeed was probable, the trustee Foxall received 
only one third of the profits produced by this sum ; it would clearly, 
therefore, not be for the interest of the Plaintitf to make him account 
only for one third of those profits. Lord Romilly says, in effect: I 
cannot make this trustee account for and pay to the plaintiff all the 
protits which the partnership as a whole derived from this sum now 
in question ; I lay down no new doctrine, I assert no new jurisdic- 
tion, and all I can do is to make the trustee pay the portion of the 
said profits which he personally received. But I shall not do so, for 
to receive interest on the sum in question would be more for the 
plaintiff's benefit; it is therefore interest, and not profits, that 
order to be paid. 

When thus looked at, Jowes v. /oval/ is, 1 submit. in pertect 
accordance with the general current of authority on this point; 
possibly Lord Selborne was thinking of what Lord Romilly says at 
p- 392 of the report: ‘It was the money of the ces/wis gue trustent, 
and they are entitled to receive the profits it has earned. But 
when the context of this sentence is looked at, it appears, 1 venture 
to say, that Lord Romilly was referring to a sole trader, not toa 
man in partnership with others, and, in this passage on p. 392, he 
makes no mention at all of a partnership. In argument, counsel for 
the plaintitls, the cestwis que trustent, had relied on Jleathcole v. 
Hulme, 1 J. & W.122, which Sir Thomas Plumer, M.R., in giving 
judgment, treated as the case of a sole trader: see p. 130 of that 
report, where it appears that the other parties, in conjunction with 
whom the defendants, the administratrix and her husband had 


' Here again, is there not some error in the Report? Ought the words ‘to the extent 
of the executor’s share of those profits’ to be retained ! 
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acted, were only nominally partners, and lad no interest in the 
stock in trade. I suggest that in his remarks, at p. 342 of 15 Beav., 
Lord Romilly was merely dealing with the class of cases of which 
Ieatheote v. Hulwe is one; and that, to speak with great deference, 
Lord Selborne was mistaken in supposing (see Lu parte Andrews 
above mentioned) that Lord Romilly meant to lay down the doctrine 
which Lord Selborne there aseribes to him. 

In Le parle Andrews, counsel, to support the view which Lord 
Selborne considers that Lord Romilly took in Jowes vy. Fovra/l, cited 
the Bankruptey cases of Ke parte Heatou, Duck, 386, Lr parte 
Woodin, 3 M. D. & De G. 3yy, and Ex parte Poulson, De G. 79. 
I think however that it will be found that not one of these affects the 
question, How and with what is an executor partner to be charged, 
when proceedings are taken against him alone?) In Fe parte Heaton, 
an inquiry was directed whether the bankrupt, who had been in 
partnership with two trustees, knew that certain moneys which the 
trustees had used in the partnership business were trust moneys; 
and in both the remaining cases it was held that the bankrupt or 
bankrupts had received trust moneys knowing them to be such 
and had therefore constituted themselves trustees of the same * for 
every purpose of personal liability. These Bankruptcy proceedings, 
in fact, were not, at least so far as they were contested, against the 
partner who was an executor or an express trustee, but against his 
partners who were not express trustees: and al] that was at issue 
was, could liability be fixed upon them: hence I contend that these 
three Bankruptcy cases do not touch the point now under discussion. 
the law on which is laid down in / yse v. Fosfer. 

When questions of principle are decided, that of procedure. oiten 
the most important of all to the practitioner, remains. If 1 may 
venture tou assume at this final stage that the executor partner 
ought to be charged in account in the manner which I have tried 
tu point out, it will still be objected that his partners should be 
joined as parties to the action, otherwise the account could not be 
taken. And though Lord Cairns, in the passage in / yse v, Fosfor to 
which I have already referred (see pp. 333. 334 of the report). does 
not expressly say this, it is hard to contend that such was not his 
opinion. 

Still, I humbly make the following suggestion. Under Order 31, 
rule 1, of the existing Rules of Court. where the action is, as the 
one I contemplate would be, an action for relief on the ground of 
breach of trust, interrogatories may be delivered to the defendant 
as of right. Let the plaintiffs then call upon the defendant to set 
forth on oath all the profits made by the testator’s share of capital 
during the period to which the action relates, which profits the 
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plaintiffs seek to recover from the defendant: he might be required 
to give either the aggregate simply without details, or to set out 
how much had been received year by year, and to refer to yearly 
balance-sheets of the firm in which the same would appear. A 
trustee is not to be heard to say that he has not kept, and does not 
possess, accounts relating to the trust estate, and the details asked 
for by the interrogatories would be in the defendant's personal 
knowledge : he would simply be asked. ‘How much have you had?’ 
The defendant could obviously give the information asked for; and 
in many cases the plaintiffs would not need. and would not desire, 
to have his statement corroborated. A trustee who has acted as 
I have indicated is very often perfectly honest. and guiltless of 
actual fraud; and the plaintiffs, on getting the answer to in- 
terrogatories, might probably, on good grounds, feel confident that 
it was true, and might not desire to have any further account. If 
so, the plaintiffs would give notice that they would read the 
defendant's answer to interrogatories at the hearing of the action ; 
at which time, as soon as the legal question of liability was decided, 
judgment might be at once given for the sum that had been ascer- 
tained as aforesaid, the plaintiffs by their counsel accepting the 
defendant's own statement as true and complete. and waiving 
their right to account. In short, it is my contention that the 
difficulty as to absent parties would not arise, unless fraud as well 
as breach of trust were charged, or at least suspected, by the 
plaintiffs, so that they could not venture to rely on the defendant's 
unsupported oath. No doubt the partnership accounts could not 
be taken unless all the partners were before the Court: and they 
would have to be taken, if the plaintiffs did not think it safe to 
believe the defendant's oath, and to abstain from asking for the 
accounts. But the other partners are not necessary parties, I 
submit, except for the plaintiffs’ protection; and, if the plaintiffs 
thouglit fit to believe the defendant's word, as, if they were sw? juris, 
it would of course be competent for them to do, the whole matter 
could be disposed of with the executor partner as sole defendant 


and in the way I have indicated. 
G. F. Hamintoy. 


{We fear our ingenious contributor is fighting against the 
current of opinion and expectation, if not of authority. He will 
hardly persuade men of business that trustees’ responsibility is too 
light.—Eb.] 
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IN FRANCE. 
TPXHE affixing to goods of the names of places other than their 

place of origin with a view to defrauding the public has of 
late excited much attention in France. and is of particular interest 
to Englishmen, The employment of the word * Sheffield’ in France 
and elsewhere to pass off inferior cutlery as of Sheffield manufacture 
was one of the chief subjects brought before the Conference on 
Industrial Property at Rome last spring. The French represen- 
tatives at that Conference showed particular alacrity in promoting 
the protection asked for by the British delegates, because a similar 
grievance exists in Paris, whose name is taken in vain and con- 
stantly found upon extraneous articles of dress passed off as Parisian 
novelties, to the detriment of the reputation for taste and excellence 
of the French capital. 

The manufacturers of other places besides Paris claim, and rightly 
so, the exclusive right to set the names thereof on their goods. ‘The 
question has thus become a general one in France, and the subject 
of the protection of trade names is now under discussion in the 
French Parliament. By trade names, it may here be mentioned, is 
understood not names of merchants, but the names of manufac- 
turers or manufactories and of places where the goods in question 
are habitually manufactured. 

The Acts under which such trade names are protected are the 
Trade Names Act of the 28th of July, 1824, and Art. iy of the 
Trade Marks Act of the 23rd of June, 1557. The Act of 1524 is 
as follows : 

‘ArT. 1.—{$1.—Any person who shall affix, or by adding. shorten- 
ing, or any other alteration, shall cause to appear on manufactured 
goods the name of any manufacturer but their real manufacturer, 
or the style of any manufactory but that at which the goods were 
manufactured, or the name of any place but that of manufacture, 
will be liable to the penalties preseribed by Art. 423! of the 
Penal Code and to damages where a right to them exists. 

*§ 2.--Every merchant. commission agent. or tradesman will be 


' This article of the Penal Code provides that whosoever shall have deceived a pur 
chaser as to the nature of the goods sold is liable to imprisonment for from three months 
to one year, and to a fine not exceeding one fourth part of the damages awarded, or less 
than fifty franes. 

The Court may also order certain publicity to be given to the judgment at the expense 
of the person condemned. 
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liable to prosecution who knowingly exhibits for sale or sells goods 
marked with pretended or altered names.’ 

Art. iy of the Act of 1857 provides that ‘all foreign articles 
bearing either the trade mark or name of & manufacturer residing 
in France, or the name or place of a French factory, are prohibited 
from entering or passing through France, or being warehoused there. 
and may be seized wherever found, either by the customs authorities. 
or at the instance of the public proseeutor or of a person whose 
rights are infringed. 

The Court of Cassation, by a decision of the 12th July, 1845, in- 
terpreting the above provisions, laid it down that -the name of a 
locality renowned for its manufacture constitutes a collective owner- 


ship by the manufacturers of the district, and they have the right of 
intervening in any actions for the usurpation of this name, and of 


claiming damages for the loss which the counterfeit had caused 
them. ; 

The same Court, by a decision of the yth April. 1864, declared 
the above Art. 1y applicable only in cases of fraudulent usurpation. 
and that consequently there was no offence where a manufacturer 
had caused or permitted his name or mark to be placed on goods 
manufactured abroad. This was tantamount to ruling that the 
Acts of 1824 and 1857, in so far as relating to names of manu- 
facturers or manufactories, were adopted in the interest of manu- 
facturers and manufactories, and not in that of the public and for 
the protection of the purchaser. It was considered, moreover, to 


apply generally, and a Ministerial Circular issued on the 8th of 


June, 1864, gave instructions for the application of Art. 1g of the 
Act of 1857 in this sense. 

The Court of Cassation in 1584. after leaving the public in error 
during twenty years, has decided that its ruling of 1864 was mis- 
understood. It has found that Art. 1 of the Act of the 28th July, 
1824, adopted in view of maintaining and protecting fair trading, 
‘prohibits absolutely and punishes the placing on indu: t~ial products 
of the name of any place other than that of manufacture or the 
causing of any such appearance by means of any alteration, and that 
the principles laid down by this law have been maintained and con- 
firmed by Art. iy of the Act of the 23rd June, 1857, by the terms 
of which all foreign products bearing either the mark or the name 
of a manufacturer residing in France or the name or place of a 
French manufactory are prohibited from entry, excluded from 
transit or warehousing, and may be seized wherever found either 
at the instance of the Customs authorities or of the public prose- 
cutor or of any person whose interest is affected. 

On the strength of this decision the Ministers of Commerce, 
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Justice and Finance agreed that it was necessary to recall the in- 
structions contained in the Ministerial Circular of the 8th June. 
1864, and to issue a fresh circular in virtue of which for the future 
all goods coming from abroad and bearing the mark or name of a 
French manufacturer or locality, or even a name from which it 
might be inferred that the articles were of French orizin, are to be 
seized in conformity with the construction of Art. 1g of the Act of 
the 23rd June, 1857. A number of seizures have been made by 
the authorities in consequence of this circular. 

It will have been observed that there is a vast difference between 
the case of a German cutler sending knives to France marked 
‘Sheffield’ or that of a Belgian manufacturer exporting articles 
of clothing to Lille marked - Nouveautés Parisiennes. and the case 
of an English house in Paris selling specially English machinery or 
other goods marked with the name of the importing firm. This 
difference, for which neither the decision of the Court of Cassation 
nor the Ministerial Circular made any allowance, has struck several 
Courts of First Instance and the Court of Appeal of Toulouse, and 
M. Clunet’s Journal de Droit International pre reports a number of 
decisions declaring legal the affixing of the importer’s name to goods 
manufactured abroad when nobody is deceived as to their origin or 
their origin is a matter of indifference, or the place of sale is not a 
place where goods of the kind in question are manufactured as a 
staple industry. 

It is doubtful whether this perfectly reasonable construction will 
be upheld by the Court of Cassation unless this Court again reverses 
its interpretation of the iaw. 

Meanwhile a Bill on the subject is under discussion in tle Senate. 
It has already undergone a number of modifications, the last of 
which is to make the offence dependent on the fraudulent intent. 
Thus after vain attempts to make a criminal ollence out of acts 
having nu fraudulent character, common-sense seems destined to 
prevail, and the arbitrary and unworkable ruling of the Court of 
Cassation will probably be removed by the Legislature. 


Tuomas BARCLAY. 











REVIEWS AND NOTICES. 


| Short notices do not necessarily exclude fuller review hereafter. | 


Pritchard's Digest of Admiralty and Maritime Law, Third Edition. 
By James C. Hannen and W. Tarn Prrrcuarp, author of the 
First Edition; including Cases on Average, Carriage of Goods, 
and Marine Insurance, by J. P. Aspinall and Gordon Smith, 
and W. Benning Pritchard, with Notes of Cases in French and 
other foreign law, by Algernon Jones and other foreign Jurists. 
In two vols. London: Butterworths. 1887. Royal 8vo. Ixxxvii 
und 2547 pp. 

Tuts is a work of great size. and must be regarded with a certain amount 
of awe when the time and the labour that have been expended upon it by 
the authors are taken into consideration. For many years the second 
edition of Pritchard's Digest, which was published in 1865, has been looked 
upon as a work of authority and of value by all who have been concerned 
with Maritime Law; that the third edition will be for a long time to come 
an incomparable collection of Maritime Law cannot be doubted ; whether its 
great bulk, nearly double that of the previous edition, will not, in some 
degree, lessen the favour in which the Digest has hitherto been held by the 
profession we are not quite sure. The first question which arises in connec- 
tion with such «a work as this is whether it is so arranged that one seeking 
information in it will find with ease what he requires. On the whole, and 
having regard to the difficulty which must necessarily exist in the classifica- 
tion of so much matter, we think that the practitioner will not be dis- 
appointed. That oversights in regard to this point exist in the work is per- 
haps a thing which could hardly have been avoided. That they are to be 
iound is not to be denied. For example, the so-called action of Restraint, by 
which the owner of a minority of shares in a vessel obtains from the owner or 
owners of the majority bail for her safe return, is a matter of considerable 
importance. We seek for information under the head of ‘ Restraint,’ we 
find no such heading. We then search the alphabetical index at the end 
(which is a new and valuable feature, so far as it goes, in the Digest), but 
again we fail. Next we turn to the head of ‘ Owners,’ but it is not until we 
have gone through all the parts and arrive at Title VIII, ‘ Part-owners,’ 
that we find the sub-head, No. 3, is ‘ Actions of Restraint.’ Clearly there 
should have been a heading of Restraint, with a cross-reference. It is always 
the least pleasant part of a critic’s duties to point out mistakes, but when 
they are apparent it is necessary to note them. Thus we have to point out 
that on p. 2283 the case of the Wilful, Swa. 362, is cited as an authority for 
the proposition contained in paragraph No, 44. But the case referred to at 
this page of these reports is The Milford, and though bearing on the subject 
of masters’ wages, it is no authority at all for the proposition contained in the 
paragraph in question. The true authority is Zhe Chieftain, which is also 
referred to in this as well as in the preceding paragraph, but, oddly enough, 
the reference * Browning & Lushington, 104, is not given, though it is 
that collection of reports from which it is usually cited. Again, under 
Salvage Title ‘Apportionment,’ head No. 5, ‘owners of sailing vessels,’ 
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‘b steam vessels,’ ‘ bb vitiation of insurance,’ paragraphs 1147 to 1149 have 
nothing to do with insurance, and should have been classified either under 
the head of Salvors, or in some other place. Under the sub-heading in 
which we alight on them they would not be sought. Passing from the 
execution to the plan of the work, we cannot but think that too much space 
is given to the Table of salvage awards and apportionment. No less than 
one hundred and three pages are occupied with this matter. An award in 
one salvage case is absolutely no precedent in another ; it may, it is true, bea 
rough kind of guide, but it is no more. Therefore, though a small] collection 
of these awards, with the ful! circumstances of each case, might have been of 
some use to the practitioner in helping him to estimate the possible amount 
which salvors might receive, these innumerable salvage cases. of many 
of which we are not told the full details, serve only to vive increased and 
unnecessary bulk to the work. The same eriticism applies to the collection 
of matter under the head of Jurisdiction,where we are given a great deal of 
interesting information about foreign and colonial courts, which is totally 
irrelevant to the subject and the object of this work. It is, in one sense, 
interesting to know that ‘ Courts of village judges are established in Cyprus,’ 
and that their jurisdiction as to cases of debt, damage, or demand, may be 
found stated in a certain Order in Council. But this is unnecessary in a 
Digest of Admiralty and Maritime Law, and every unnecessary line adds to 
the size of the volume, and pro tanto diminishes its usefuiness, and increases 
its cost. It would have been surprising, however, if in the plan and the 
execution of so large a work some errors of judgment and mistakes of detail 
had not been found. Yet not forgetting them, the thanks of all those who 
have to do with the branch of law treated of in this Digest are due to those 
who have so carefully collected and classified so large an amount of material 
at the expense of so much time and toil. 

But the publication of this work cannot be passed over without point- 
ing out afew of the most remarkable of the recent cases which are, 
for the first time, incorporated in this Digest, and their bearing on the 
development of this particular branch of our municipal law. It would 
be difficult to find a decision of greater importance in its effect on 
Admiralty Law than that of the Heinrich Bjorn, 11 App. Cas. 270, by 
which a rule existing since 1863 was at once changed. That rule of 
law was that a person who supplied necessaries to a foreign ship had, by 
virtue of 3 & 4 Vict. c. 65, s. 6, a maritime lien on the ship to which the 
goods were supplied. The result of the decision in the Heinrich Bjorn was 
to reverse a proposition of law which had been acted on, and had had most im- 
portant practical effects for twenty years, and by virtue of which thousands of 
pounds had been put into the pockets of persons who, according to the 
more recent interpretation of the law, had no right,as for example against mort- 
gagees, to a sixpence. In more than one case a long-continued practice has 
been held to give validity to a rule of law, though the principles on which 
it has been founded are either unreasonable or faulty. In the very recent 
case of the Ringdove, 11 P. D. 120, where the question arose whether a 
master had a maritime lien for disbursements, Sir James Hannen said, * It 
has now been assumed for more than twenty years that a master has a lien 
for disbursements; innumerable accounts have been settled on that footing, 
and many existing liabilities for disbursements have been incurred by 
masters on the faith of their having a lien for them. 1 think that it would 
be a misfortune if masters were deprived of the security they now possess, 
and I must decline the responsibility of altering to their detriment the law 
as it has been so long administered’ Nearly each word which we have 
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quoted is applicable to the case of the Heinrich Bjorn. The theoretical and the 
practical importance of this case cannot well be over-estimated. Passing 
from the subject of necessaries to that of salvage. we find in this Digest a con- 
siderable number of new decisions ; many of these, however, do little more than 
emphasize or approve earlier decisions. Among the few cases of permanent 
value, that of the Cargo Ex Schiller, 2 P. D. 145, is of the first importance. 
The law in regard to the rights of life salvors against anything saved from 
the ship, on board of which the persons so saved had been, was by this case 
placed in a clear and certain state. The cargo which had been brought 
as here by the divers employed by the owners, was held to be subject to a 
lien for life salvage. Rewards for saving life are given by the Admiralty 
Court, solely under a statutory jurisdiction, and therefore the Cargo Ex 
Schiller explains and gives a meaning to the 458th section of the Merchant 
Shipping Act, 1854. It is true that before the case of the Cargo Ex 
Schiller, Dr. Lushington had, in the case of the Fusitlier, decided on the 
earlier statute, 9 & 10 Vict. ¢. 99, s. 19, to some extent given a decision, 
which may be considered as leading the way to the later one of his suecessor, 
and of the Court of Appeal. But the importance of the Cargo Ex 
Schiller arises irom the fact that it is a direct decision on the section of the 
Merehant Shipping Act, and of the Court of Appeal, and it thus settled 
once and for all the important point which we have already mentioned, and 
gave a direct encouragement to the saving of life. With that case may be 
read the later one of the Renpor, L. R., 8 P. D. 115, which settled—again by 
a decision of the Court of Appeal—that in order to found a claim for 
salvage, something must be saved, and both in the case of services rendered 
withéut any contract between salvors and salved, and when such a con- 
tract had been made. That this was the law before the decision in the 
Renpor there cannot be much doubt, but some ambiguity in some of the 
judgments of the Admiralty Court was to a certain extent apparent, and 
therefore this case is of greater importance than at first sight it might be 
considered. The fact, indeed, of the jurisdiction given to the Court of Appeal 
over Admiralty Cases by the Judicature Acts has, to some extent, rendered the 
decisions of that Court of greater importance than would arise from the 
intrinsic value of the law laid down. Prior to the creation of this Court of 
Appeal, Admiralty Appeals were decided by the Privy Council, and as the 
decisions of the Privy Council are not binding on the Court of Appeal, 
an element of uncertainty exists as to the law which had been established 
by that tribunal. Hence every decision of the Court of Appeal on ques- 
tions of Admiralty Law affirming either decisions of the Privy Council, or 
of Dr. Lushington and Sir Robert Phillimore, must to some extent be re- 
garded as formulating Admiralty Law afresh. Thus a number of the appeal 
cases which we find in the new edition of Pritchard’s Digest are valuable 
rather as containing the affirmation of rules of Maritime Law previously 
accepted, but hitherto without the final sanction of the present Court of 
Appeal, than as laying down propositions of law either entirely novel in 
themselves, or arising out of circumstances which had not hitherto occurred, 
E. 8. Roscos. 





Hints on Advocacy. By Ricuarp Harris. Eighth Edition. London : 
Stevens & Sons. 1887. 8vo. xii and 325 pp. 

Tue ‘Hints on Advocacy,’ by Mr. Richard Harris, came to a second 
edition in 1880, and is now in the enjoyment of an eighth edition, which is 
ut the rate of one annually since the date of the first appearance of the 
book. The title is a modest one, but the work offers an abundance of 
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useful instruction. liberally tempered with a good deal that is amusing, 
although sometimes carried to the verge of humorous exaggeration, but 
never failing to suggest matter well worth the study of a young practitioner 
at the bar. Indeed the question put by Horace, Ridentem dicere verum quid 
vetat? will meet with no unfavourable answer from the readers of the 
present volume. Nor should it be forgotten how frequently English Courts 
of Justice are now converted into theatres for the representation of comedy, 
whether by the inherent ludicrousness of the cases produced in them, or by 
the irrepressible tendency of some judges and counsel to indulge in jocusity 
in a place and on an oceasion when the feeblest attempts in this line are 
certain to be received with the applause of that inane laughter which is so 
sure also to be duly reported for the amusement of those who were not 
present to join in it at the trial. But there is plenty of serious and earnest 
matter both in the way of precept and example to be learned from Mr. 
Harris. He is hardly perhaps always quite fair to medical witnesses, and 
there is an evident animus displayed against Crown pro-ecutions and the 
police seareely worthy of the writer. It is not his intention to go behind 
the duty of counsel in court, and to say anything upon the manner in which 
evidence should be procured and briefed by the solicitor: but it is clear 
that the conduct of counsel in dealing with his own witnesses must depend 
upon his reliance on the diligence and judgment of his clicnt inthis matter. 
Counsel must, as a rule, believe that his materials are properly prepared 
for him, and one of the most difficult emergencies which he may be suddenly 
called upon to meet is the unexpected breaking down of his own wit- 
nesses—which may result either irom their own treachery. prevarication, or 
stupidity, or {rom insufficient drill] and rehearsal on the part of the solicitor. 
It is more important for counsel to be certain that his own evidence can 
be depended upon than to know how it will be met by the other side, and, 
as is well pointed out by Mr. Harris. the opening speech, and the examina- 
tion of witnesses in chief, are the main points in the conduct of a case. The 
raw material, so to speak, of evidence such as may be seen before magistrates 
on a first hearing, or before a Revising Barrister, is a very different article 
from what it becomes after a careful examination and briefing for counsel 
by a solicitor ; and counsel should always be, to some extent, prepared for 
this process having been insufficiently performed. 

The art of examining well in chief is the greatest one to be exercised by 
the advocate so as to elicit the favourable facts, and exclude those which 
would make against his client. if the witness. is acquainted with them— and 
to do this so as neither to offend nor fatigue the witness—appearing to 
accompany him, but in reality preventing him uncousciously from going 
either too fast, or too slow, or in the wrong direction, so as to be open to 
mischievous cross-examination. Of the latter art, Mr. Harris writes as it 
deserves to be described, that is as a necessary evil, and as a showy but 
dangerous weapon in the hands of any but a skilled advocate. There is 
far too much of it in use at present, and much waste of public time is 
caused by its idle and excessive employment ; due perhaps in many instances 
rather to the desire of the barrister to please the gentleman who instructs 
him, and to appear to be doing something for the interests of the client, 
than to the honest conviction that he is being actually served by it. In 
both kinds of examination it may generally be observed that a much smaller 
number of questions, if well-chosen, than those put would far better bring 
out what is wanted from a witness. Probably one of the best exercises that 
could be recommended to a young barrister would be to frame from the 
proofs in his brief a series of questions which seem to be the best calculated 
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to elicit the facts to be proved by his witnesses, and not to trust to being 
able to do this in court, after the mere careful perusal of his evidence. For 
cross-examination no general rule can be laid down, except to use it as little 
as possible ; and for re-examination, Mr. Harris has truly said that the best 
thing to be done is to let well alone, adding that for the speech in reply the 
chief requisites are terseness, brevity, and force. In the preface to his first 
edition, Mr. Harris remarks that in England there is no school of advocacy 
and ne lectures on advocacy, and this is quite true ; forthe partial revival 
of the ancient practice of Moots, though good so far as it goes, has not yet 
gone far. At the same time it must be remembered that the Courts them- 
selves are a school of advocacy, and thai all that is wanted is to supplement 
what can be learned by watching the practice of the bar in them, by some 
positive instruction in the art of speaking, and some hints of what style 
is to be avoided, as well as what style should be cultivated. The bar is not 
the only profession similarly neglected. Many dissenting bodies provide 
net only theological teaching for their future ministers, but also do not 
neglect to teach, so far as it can be taught, the art of pulpit eloquence—one 
perhaps of not less benefit to the community at large than that of good 
forensic oratory—but nothing of this kind is done for candidates for Orders 
in the Church of England, any more than it is done for students for the Bar. 
Mr. Harris says that ‘ gesture’ cannot be learned, but it is difficult to agree 
with him in this opinion. Appropriate action is an important part of great 
oratory, and without natural genius no great oratory can exist, but all the 
mechanical parts of the business, depending upon the due management of the 
voice, can be acquired, and along with it enough knowledge of how to use 
the arms and hands, and how to exercise the muscles of the face, to avoid at 
least falling into vulgar and offensive methods. The debating club is prob- 
ably the best available school for public speaking, assisted by hints from 
more experienced friends, and the deficiency in the opportunities afforded by 
it, chiefly arising from its unreality, is soon made up for by a very little 
experience in the earnest contests at the Bar, when the life, or liberty, or 
material interests of a client are dependent on securing the verdict of a 
jury. 

It was said of Scarlett’s manner in addressing a jury, that it was as if he 
went into the box and sat among them and talked to them as one of them- 
selves. It made no pretensions to being rhetorical, and certainly was highly 
successful in getting verdicts. But Erskine and Curran were great orators, 
and in the class of cases in which they were at their best did not fall short 
of Scarlett in their meed of success with juries. Certainly in modern times 
it would be all the better for those who constitute the audience, as well as 
for the judge and jury ina court of justice, if there were more of dewérns in the 
speeches at the English bar, and it need not be opposed to dAj@ea in its best 
sense. There are indeed many cases in which victory, even on the side 
of absolute truth, hangs upon the speech of the advocate. The play 
shown in the conduct of a case, as compared with what may be called the 
cards of its facts, tells far more in court than it does at the whist table, and no 
means of acquiring it ought to be neglected. Good speaking is by no means 
the least part of it. As Palmer said when the jury found him guilty, ‘It 
was the riding did it.’ The excellent analysis of Cockburn’s famous speech 
on the trial of that criminal is one of the most valuable things in the 
* Hints on Advocacy,’ and cannot be too closely studied, but Mr. Harris has 
omitted to notice Cock burn’s denunciation of Brougham’s theory of the duty of 
a counsel to his client, made at the dinner given some years ago to M. 


Rerryer by the English Bar in the Hall of the Middle Temple. Oblivious 
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too of a certain huge edifice which cumbers much ground near the spot 
where Temple Bar formerly stood, he advises the student to resort to West- 
minster Hall for instruction ; and in another place he still speaks of Lord 
Esher, Master of the Rolls, as Lord Justice Brett. Such things, however, 
wre likely enough to happen to authors who are so fortunate as rapidly to 


come to their eighth edition. 
W. F. Poiiock. 


The Law of Contracts. By J. 1.Ctark Hare, LL.D. Boston: Little, 
Brown, & Co. 1887. 8vo. xxxiv and 679 pp. 

Wuorver has read Mr. Clark Hare’s Lectures on Constitutional Law 
will expect much from the same author's Law of Contracts. The expecta- 
tion will not be disappointed. The book is one of the most interesting 
legal treatises which has been noticed in the Law QUARTERLY, and at some 
future time its contents ought to receive more careful notice. Al! that can 
be done in a review, which is in reality nothing more than a note, is to call 
attention to the general character of a work marked by strong individual 
traits. The book, as Mr. Clark Hare states, originated from a course of 
lectures, ‘and one object of the author was to trace the doctrine of con- 
sideration, and show how large a part it has in the theory of contracts at 
common law. In doing this, he was led to contrast the Roman Law. where 
the doctrine of consideration was unknown, or existed only in the germ, and 
he then passed to the law of sales as being a practical and important appli- 
cation of the principles of both systems.’ Hence the treatise possesses two 
peculiarities. It exhibits to students the broad differences and resemblances 
between the English and the Roman law of contract. It also states, with 
the singular clearness which distinguishes Mr. Clark Hare’s writings, a 
quite possible explanation of the growth of the doctrine of consideration. 
Our author’s view certainly makes intelligible several points which are in 
themselves rather perplexing. It shows the probable historical connection 
in early times between two things which to modern thinkers seem absolutely 
distinct, namely an action for a trespass and an action for a breach of con- 
tract. It explains again the reason for the rather perplexing rule that the 
plaintiff in an action for breach of a simple contract must always be the 
person from whom the consideration proceeds, and not, as would seem more 
natural, the person who would be materially benefited by the performance 
of the contract. Whether Mr. Clark Hare’s theory gives the right key to a 
difficult problem is a matter which can now be determined by further 
investigation into the history of English law. For a lawyer interested in 
legal research there ought to be no more fascinating employment than to 
trace to its earliest sources the history of such an idea as that of considera- 
tion. Whoever undertakes this task will find that Mr. Clark Hare has 
provided a clue which ought to be followed up, whether it does or does not 


ultimately lead to the right path. 
A. V. Dicey. 
Auslieferungspfliicht und Asylrecht, Eine Studie iiber Theorie und Praris dee 
Internationalen Strafrechtes. Von Dr. Hetyricu Lammascu, 0.6. Prof. 
des Strafrechtes, des Vélkerrechtes und der Rechtsphilosophie an 
der k.k. Universitit Innsbruck. Leipzig: Dunker & Humblot. 
1887. 8vo. xv and g12 pp. (Price 18 M.) 
Proressor LAmMASCH has been known for some time past to be making 
a special study of Extradition. He is the author of several monographs 
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upon branches of the subject, and is announced to deal with it as a whole in 
Von Holzendorff’s comprehensive ‘ Handbuch des Vilkerrechts.’ In the work 
just published he has established his position as the leading authority in 
Germany upon the law relating to fugitive offenders. The treatise is divided 
into six books, entitled respectively :—The place of Extradition in Juris- 
prudence and the history of its development ; Sources of the modern law of 
Extradition, i.e. treaties and legislation; The offences with reference to 
which Extradition is practised or asylum is accorded ; Limits and conditions 
of the duty of Extradition ; Procedure ; The position of the criminal with re- 
ference to the jurisdiction of the State to which he is delivered up. Each of 
these topics is discussed in a manner which leaves little to be desired. 
The author is well read in the extensive literature of the subject, has had 
special facilities for studying its practical working in the archives of the 
Ministry of Justice at Vienna, and has formed well-considered opinions 
upon the controverted questions with which it abounds. Fortunately for 
himself he writes in a language which permits the coinage of such convenient 
terms of art as ‘Thatort’ for the place where a crime is committed, and 
‘Zufluchtsstaat’ for the country in which a criminal seeks an asylum. The 
English reader will probably be least attracted by the portion of the work 
which deals with the theoretical relations between states and criminals, 
and will turn rather to the account of the history of Extradition. 

Gentili and Grotius maintain the existence of a duty of surrendering 
criminals, but little is heard of it after their time, till it reappears in the 
writings of Burlamaqui and Lampredi, nor does it find much practical 
recognition before the commencement of the present century. The reasons 
for this are sufficiently indicated by Dr. Lammasch. When the criminal 
laws of different countries took widely different views of the gravity of the 
same offence, and when punishments were often barbarously severe, it was 
not to be expected that Extradition should be practised on a large scale. 
A great change has been brought about by the general softening and 
assimilation of penal laws, and by the fact that an asylum is now everywhere 
granted to those whose offences are of an exclusively political character. 
Curiously enough, it was precisely in the case of offenders of this class that 
Extradition was in earlier times most common. Dr, Lammasch traces the 
establishment of the present practice to a speech delivered by SirJ. Mackintosh 
in 1815, followed in 1825 by a speech by Lord Canning, in 1829 by the 
Dissertation of P. Kluit, and in 1833 by the treaty between France and 
Switzerland, and by a law of the new Kingdom of Belgium. ‘We are 
ourselves the product of a revolution,’ said the proposer of this law, ‘and 
will not turn our backs upon revolutionists who, less fortunate than 
ourselves, have not succeeded in creating a new nation.’ 

The exemption from Extradition of political offenders, while, on the one 
hand, it has led to a rapid multiplication of extradition-treaties, has, on the 
other, given rise to a still continuing controversy as to the distinction 
between a political offence, properly so called, and an ordinary crime 
associated with a political motive. The Institut de Droit International at 
its Oxford meeting attempted to solve the difficulty by the following 
formula: —‘ Pour apprécier les faits commis au cours d'une rébellion 
politique, d'une insurrection, ou d'une guerre civile, il faut se demander 
s'ils seraient, ou non, excusés par les usages de la guerre.’ Dr. Lammasch is 
by no means content with this formula, nor with the variations upon it which 
have been suggested by Teichmann, Arntz, Bulmerincgq, Saripolos,and Montluc. 
He insists upon the insertion in treaties of a hard and fast list of acts for 
which a political motive is under no circumstance to be an excuse. In this list 
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he includes attempts to murder, and argues for the extradition of such 
persons as those engaged in the attempts to blow up the Houses of Parlia- 
ment, to wreck the train in which the Emperor Alexander II. was travelling 
between Moscow and St. Petersburgh, and to destroy the imperial party 
assembled for the unveiling of the Niederwald monument. [Surely the Oxford 
formula would protect none of these? So of the recent attempt on the life 
of the present Tsar.—Ep.] On the other hand, he criticises severely the 
treaties of 1885, between Russia and Prussia, and Russia and Bavaria, which 
go to the length of declaring that a political motive for a crime is in no case 
to be a reason for refusing the extradition of the criminal. The author 
modestly thinks it probable that he may be here and there mistaken as to 
the import of the foreign legisiation which he so ably reviews, and invites 
corrections. It may therefore be worth while to point out that in saying 
(p. 66) ‘Heute hat England die Forderung der Reciprocitit formell 
aufgegeben,’ he appears somewhat to misapprehend the effect of a recom- 
mendation by a Royal Commission, T. E. H. 


Rechtsgutachten und Gesetzesvorschlag betreffend die Schuldexekution und 
den Konkurs gegen Gemeinden ausgearbeitet im Auftrage des schweiz. 
Justiz- und Polizeidepartements. Von Dr, F. Mrirt. Bern: 1885. 
4to. vii and 258 pp. 

THE subject of this treatise is one of considerable practical importance. 
The unfortunate position into which some Swiss towns were placed by the 
collapse of a railway company for which they had assumed certain liabilities 
has induced the Swiss federal authorities to consider the question how far 
the property of municipal corporations ought to be liable to execution, and 
what safeguards should be adopted as to the application of bankruptcy pro- 
ceedings whenever such corporations are unable to meet their engagements. 
For this purpose Professor Meili was requested to furnish a statement of 
the actual law bearing on the subject in Switzerland and in other countries, 
and to suggest a plan for future legislation. The result of Professor 
Meili’s investigations has been embodied in the book before us. Whether 
his suggestions or any modification of his suggestions will be adopted by the 
Swiss legislature is uncertain, but his work handles the matter so completely, 
and absorbs all the available material revelant to the question so exhaus- 
tively, that it will have to be consulted whenever similar questions arise in 
any country. 

It must be remembered that the operation of the bankruptcy law on the 
Continent is not confined to natural persons, as it is here. The reason of the 
difference is, in our opinion, not an accidental one, but is due to a funda- 
mental difference in the conception of the legal attributes of corporate 
bodies, which is manifested in various ways. However this may be, the 
Continental doctrine met with difficulties whenever it had to be applied to 
corporations performing public functions. This comes out very clearly both 
in the historical part of Dr. Meili’s work, as well as in those parts dealing 
with the actual law. 

The nature of the subject treated by the author is so complicated, and 
the material he has collected is of a kind so varied, that it is almost impos- 
sible to sum up the results in a short formula. We must, therefore, con- 
tent ourselves with bringing out a few striking points. The practice of 
the Middle Ages with regard to the enforcement of claims against municipal 
corporations did not entirely recognise the principle which is embodied in 
Ulpian’s well-known rule (* Si quid universitati,’ ete.). In many cases the 
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corporators were held liable for the debts of the corporation—a practice now 
in force in the towns of New England and in the Swiss Canton of Ticino. 
We have all read that a corporation cannot be excommunicated, but decrees 
of outlawry seem to have been issued against defaulting cities: the town of 
Winterthur, whose default was the chief cause of the present inquiry, was 
placed under such a decree in two instances during the fifteenth century. 

As regards the modern law, Professor Meili has examined the rules 
hearing on the subject in the various German states, in France, in Italy, and 
in the United States, as well as in the different Swiss Cantons, and they 
show a considerable variety. The law is more easily ascertained in countries 
where the embarrassments of town corporations are frequent, than in those 
in which a strict supervision of the political government prevents any dis- 
orders in the financial administration of municipalities. In the kingdom 
of Saxony, for instance, there is no positive enactment by which the seizure 
of any part of the corporate property is prevented, and it would seem that the 
ordinary bankruptcy proceedings would be applicable in the case of muni- 
cipal corporations: it appears, however, that no case has ever arisen in 
which such proceedings would have been necessary, and it is at least doubtful 
whether the administrative authorities would not interfere if such a case 
arose. In Italy, the default of the town of Florence has brought out the 
subject very clearly. The general view in Italy seems to be that a compul- 
sory liquidation is admissible in the case of a municipal corporation, but that 
all parts of the corporate property destined to public uses are outside of 
the creditors’ reach, as well as any revenue derived from taxation, even in 
the case of a formally valid charge in favour of certain creditors. In 
Switzerland, it seems to be a common practice to treat an insolvent munici- 
pality as a ‘ prodigus ’ is treated in Roman law, a curator being appointed 
to take charge of all communal affairs. In France, judgments cannot be 
enforced by judicial process against municipal corporations, but the creditor 
may invoke the aid of the government authorities, who have power to compel 
the municipal bodies to modify their budgets so as to include an adequate 
provision for the satisfaction of their debts. As regards the United States, 
Dr. Meili has collected a great mass of material, but it does not throw much 
light on the question as to what remedies a creditor has against a defaulting 
municipal corporation. Some of the methods which have been adopted for 
evading undisputed liabilities are rather ingenious ; the most ingenious, 
perhaps, is the renunciation of the charter—the suicide, as it were, of the 
corporation. 

We have already noticed that in Italy a line of demarcation has been 
drawn between the property destined to public uses (beni di uso pubblico) 
and the property held for purposes of profit (beni patrimoniali), the latter 
only being held to be subject to execution. Some such distinction has in 
practice been adopted in most Continental countries, and it forms the basis 
of Dr. Meili’s draft code. The first kind of property is called ‘ Verwaltungs- 
vermigen’ (administrative property), the second ‘Finanzvermigen’ 
(financial property). The financial property is to be subject to the same 
process of execution as the property of private individuals, and an unsatis- 
fied creditor may institute bankruptcy proceedings which affect all property 
liable to execution. A curator is, at the same time, to be appointed by the 
Cantonal government, who is to remain in office till all creditors are satis- 
fied. If the available assets are not sufficient, he has to devise some scheme 
of taxation for the gradual extinction of all overdue liabilities. 

Dr. Meili presents his great mass of facts in a very readable form, and his 
own suggestions show a thorough mastery of the subject. As the questions 
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he deals with are closely connected with some of the most important pro- 
blems of public law, the book will be found interesting by a wide circle of 
readers. E. 5. 


Les origines de Vancienne France. Par Jacques Fracn. Le régime 
seigneurial (x* et xi* Siécles). Tome i. Paris: Larose et Foreel. 
1886. 474 pp. 


Recueil de teates pour servir a Censeignement de Phistoire du droit ; 
Coutumier d’ Artois ; Coutumes de Toulouse ; Coutumes de Lorris. 
Publiés par A. Tarpir, Paris: Alphonse Picard. 1883-1885. 

During the last few years a good deal of French academic activity has 
been directed to the study of French legal history. An additional impulse 
was given to this branch of research by the recent introduction into the 
course of studies for the legal profession of the history of French law. 
A number of elementary books on the subject crowded into the market to 
bid for the patronage of the law students, but these with few exceptions 
were compilations without claim to any independent research, though 
written by the recognised teachers of the University. M. Flach’s book 
belongs to a different category, as he takes care in his introduction to let 
the reader know. Its foundations were laid shortly after the war of 1870. 

The first volume is devoted to the Feudal system, or, as M. Flach prefers 
to call it, the Seignorial system. He endeavours to show by examples 
drawn from the early times of Rome, Gaul and Germany, that Feudalism was 
uo arbitrary or artificial creation, but arose from that general need of pro- 
tection which is felt wherever the state is not yet organised or where it is in 
course of disorganisation, a need which always brings about individual 
groupings. Special circumstances in the society of the Franks gave these 
groupings the vigorous form of a political system. According to M. Flach 
the origin of feudalism has hitherto as a rule been misunderstood because 
historians, making a comfortable sacrifice of the tenth and eleventh cen- 
turies, placed its origin at the fall of Charlemagne's Empire. By 
imagination and synthesis they attempted to explain the grafting of a new 
and complex organisation on Frankish law, Feudalism took upwards of 
two centuries to grow up, and only reached the height of its development 
when about to be broken up by the royal power, and when federation, its 
only raison d’étre, was about to be supplanted by centralisation. ‘ Ainsi,’ 
says M. Flach, ‘en est-il d’ordinaire des institutions politiques. Elles ne 
vivent qu’un instaut de raison sous leur forme vraiment distinctive; dés 
qu'elles ont revétue, leur déclin commence.’ We suppose this to mean that 
political institutions progress till they stop, and that then they retrograde. 
The thought seems hardly profound enough. What is the criterion of a 
political institution, and who knows when it has reached its truly distinctive 
form ? 

The volume is divided into two parts. In the first, devoted to * Protec- 
tion and its réle especially in Frankish Society,’ the above theory of feudalism 
is expounded. The second part deals with the causes of the dissolution of 
society during the period in question. Protection becomes a means to the 
gratification of private interests. The violence which entailed the necessity 
of protection is evolved once more out of the degeneration of that protection. 
What material force was undoing, moral force however was re-creating. The 
revival is to be the subject of the next volume. 

M. Flach’s book is destined to take a high place as a work of close 











234 The Law Quarterly Review. No. X. 
y [ 


original research among the records of one of the most puzzling periods of 
the history of civilised man. 

Another work which has sprung from the want felt in France of a more 
thorough study of legal history is the publication of the old French charters 
and customs undertaken by M. Tardif, the learned Professor of Civil and 
Canon Law at the Ecole des Chartes. He is doing for France what Pro- 
fessor Stubbs has so ably performed for a branch of the history of English 
law. 





A Digest of the International Law of the United States, taken from 
documents issued by Presidents and Secretaries of State, §e., Se. 
Edited by Francis Wuarton, LL.D., &e. In three volumes. 
Washington: Government Printing Office. 1886. Vol, I, xxxiii 
and 825 pp.; vol. IT, 832 pp.; vol. IIT, 837 pp. 


By compiling these volumes Dr. Wharton has turned to good account his 
position in the Department of State at Washington, and has rendered a 
real service to students of practical politics. The principles of International 
Law have long ceased to be supported mainly by a prior ethical speculation, 
and are derived more and more from a wide induction from opinion and 
usage. The State papers of the American Union supply invaluable materials 
for such an induction, though being, from the nature of the case, to a great 
extent ex parte, they cannot be used without some allowance for trans- 
atlantic points of view. The editor has gone through the opinions of Secre- 
taries of State, in 400 MS. volumes, the opinions of Attorneys-General, and 
the decisions of United States Courts, selecting from all these sources 
everything illustrative of the Law of Nations. He has arranged his ex- 
tracts under the main divisions of the subject, as generally recognised, 
adding explanations and illustrations from the commentators and from his 
own stores, 

The work has been published by the order and at the expense of Con- 
gress. Its usefulness will be at once apparent on turning to (say) Chapter ITT, 
‘On Intervention ;’ or, more especially, to § 57, ‘On the Munroe Doctrine.’ 
We look forward to the promised supplementary volume, to be edited by 
Mr. J. B. Moore, containing a Digest of the rulings of joint commissions 
to which the United States have been parties. T. E. H. 


Traité de droit international. Par F. pe Martens, traduit du russe par 
Aurrep Lfo. Paris: Chevalier-Mareseq & Cie. 1883-1886. 2 vols. 


TneseE are the first two volumes of a book to which a special interest 
attaches, owing to the nationality of the author as well as to his prominent 
scientific position. M.de Martens, as Professor of International Law at 
St. Petersburg, is an authorized exponent of Russian views on questions on 
which Russia and our own country are sometimes at variance. 

The theory of M. de Martens is that the domestic institutions of a State 
are the measure of its influence and power in the community of nations. 
‘ The more governments have the feeling of their duties towards their subjects 
and the respect due to law and legitimate interests, the stronger the founda- 
tions of domestic order, the more is international life guaranteed in its peaceful 
and regular course. To know the domestic state of a country is in general 
enough to enable one to judge of its foreign power.’ Community of interest, 
according to M. de Martens, who appears to be deeply imbued ,with modern 
German materialism, is the fundamental bond of union between “civilised 
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nations. Mutual respect of each other's rights, rights which take their form 
from the ‘respect of the human person’ existing under the internal condi- 
tions of each State, is the principle to which he looks for improvement. 

In the first volume M.de Martens, after tracing the development of inter- 
national relations from antiquity to the present time, and the rise of the 
theory or, as he calls it, the science of ternational law, proceeds to the 
enunciation of his own views. He divides his analysis of the rights of States 
into their rights (1) as members of an international community (société), (2) 
as subjected to international law in their reciprocal relations, (3) in their 
territorial connections, and (4) as contracting parties in international 
obligations. 

In the second volume the author deals with international administration 
and its organs, ambassadors and consuls, with the international organization 
of religious, literary, artistic, industrial and economic interests, and lastly 
with Private International Law, to which 113 pages are devoted. M. de 
Martens treats the latter subject as a part of international administrative 
law. 

In his chapter on treaties, the author had a difficult task before him, but 
his theory of interest has helped him considerably. ‘Interest,’ he says, * leads 
States to conclude treaties. It is interest tnat guarantees their obser- 
vance. There is no European tribunal which can impose respect for them. 
As regards the moral force of obligations, its efficacity can not be much 
reckoned upon.’ In general the binding character of treaties, according to 
M. de Martens, ‘depends more on their importance for us than on the fact 
of their existence.’ International agreements ‘are binding in accordance 
with the real needs of States and the exigencies of international relations.’ 
‘ This,’ M. de Martens remarks, ‘accounts for treaties being so often violated.’ 
He gives as an instance the Treaty of Paris of 1856 in so far as it concerned 
Russia. Its provisions were contrary to the fundamental rights of that 
Power as an independent State. ‘ Russia could not and was bound not to 
respect them. What was foreseen took place, and the States which took 
part in the Congress of Paris knew full well it would be so.’ If this is the 
theory as well as the practice of Russia as a power, and it reflects her 
domestic institutions, she must be in a sad state of moral anarchy. 

The next and last volume will treat of criminal law, the rights and duties 
of States in time of war and neutrality. 

As a treatise dealing with the whole range of international relations the 
book is a valuable one; as an exposition of Russian notions on the subject 
it is of particular interest to English readers. 

T. B. 


Arnould on the Law of Marine Insurance. Sixth Edition. By Davin 
MaAcLAcHLAN. London: Stevens & Sons. 1887. Large 8vo. 
xxxii and 1267 pp. 

Tuts edition is on the whole worthy of its predecessors. No alteration 
has been necessary in the arrangement of the work, and the new matter has 
been skilfully interposed among the old so as to maintain the lucid order of 
exposition which so well distinguishes it. The difficulties of the subject- 
matter inhere rather in the facts of commercial practice than in the law, 
except in so far as it is to be deemed a matter of law to determine the 
intention of the parties to a contract whenever the same is expressed in writ- 
ing (as to which, see remarks of Lord Esher M.R. in Stewart v. Merchants’ 
Mar. Ins. Co., 16 Q. B. D., p. 627); and with those difficulties the editor 
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shows himself thoroughly competent to deal. The cases, under a hundred 
in number, decided since the last edition, which bear on the doctrines of 
marine insurance have been noted with a clear and correct statement of 
their effect in the right places, and the new matter has not been allowed 
to increase by more than about 50 pages the bulk of the work. 

It is a misfortune that such good work should be occasionally marred by 
sallies of criticism the tone of which is unworthy of a trained lawyer. 
Thus, the editor criticises and condemns as unsound the decision in Aitchison 
v. Lohre (4 App. Ca. 755), which determined, contrary to the opinion ex- 
pressed by the editor in the last edition of this treatise, that salvage expenses 
are not recoverable under the ‘sue and labour’ clause. In an appendix to 
ch. 2 of pt. 3 he sets out evidence, derived chiefly from the Paston Letters, 
to show that between the years 1422 and 1509, to ‘sue and labour’ meant to 
apply for or solicit assistance, and did not at all necessarily denote manual 
toil. The liberty of the assured, his factors and servants, to sue labour and 
travel for the defence &c. of that which is insured means, he contends, not 
that they or persons coutracting with them may labour in the ordinary 
sense for its defence, but that they or their agents or servants, i.e. the 
master of the ship and others in their employ, may apply for assistance, 
without any specifie limitation being imposed as to the terms or direction 
of such application. It certainly appears that there is much to be said for 
this view, and it is possible that Lord Blackburn was in error in moving 
the House to exclude salvage expenses from the protection of this clause 
upon the ground adopted by him, that the salvors’ claims against the ship- 
owner rested not on contract but on maritime law. But it is unwarrant- 
able for a lawyer to express his criticism of a judge whose learning and 
judgment have won the respect and admiration of most lawyers throughout 
the English-speaking world in such terms as these :— 

‘It cannot be doubted, after perusal of the evidence which I reprint at 
the end of this chapter, that Lord Blackburn, at the time of delivering this 
judgment, was in total [ste] ignorance of the proper meaning of the terms of 
the clause in question, and of the popular usage in which they originated’ 
(p- 793). 

‘The charge against Lord Blackburn, if any were here intended, is a charge, 
not of ignorance, but of imposing a meaning upon the terms of the contract 
before the House, which is in defiance of any and every canon of construc- 
tion ever received and acted on among educated men; and the only way of 
accounting for the result arrived at by him is that Lord Blackburn, in virtue 
of his great learning and authority in the law, was, on this occasion as 
upon some others, “a law to himself” in spite of all law’ (ibid.). 

However the decision in Aitchison v. Lohre may be open to criticism from 
the point of view thus taken by the editor, we think he is clearly wrong in 
his condemnation of the decision in U’zielli v. Boston Mar. Ins. Co., 
15 Q. B.D. 11. Granting the correctness of his view of the ‘ sue and labour’ 
clause, the plaintiffs in that case who reinsured with the defendants did 
not ‘sue labour or travel’ for the salvage of the ship. It was done by the 
original insurers who had reinsured with them. And the plaintiffs 
neither authorized nor ratified such suit and labour, To say that they did 
so because they repaid or were liable to repay those insurers the expenses so 
incurred and then brought an action over against their own reinsurers 
involves a confusion of thought. They no doubt believed they were bound 
to make those expenses good, and were entitled in like manner themselves 
to recover the amount of them from the defendants, but all their acts were 
referable to the several contracts of reinsurance to which they were 
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parties, not to any intention independently of those coutracts to ratify the 
suing and labouring. 

The editor taxes Lord Esher (pp. 103, note 1, and 796, note 1) with 
having suggested in this case the ‘unhappy’ and ‘ extraordinary expedient’ 
of overinsuring, say to the extent of £5800, to meet the expenses under 
the ‘sue and labour’ clause ‘as a shift for evading the grossly erroneous 
decision in Aitchison vy. Lohre. The Master of the Rolls undoubtedly does 
suggest that liabilities under that clause might be covered by an insurance, 
but he expresses at the same time the opinion that it would not be an over- 
insurance, so that the editor’s note is hardly a fair comment on his words. 

Something of the same tone appears in dealing with the judgment 
in Stewart v. Merchants’ Mar. Ins. Co., 16 Q. B. D. 625, which determined 
that in the case of a time policy the averages happening within any one 
voyage might be added together, but not the averages of different voyages 
though within the period of the policy. He objects that it leaves the assured 
free to choose the voyage, so that it may be ‘to go round and round and 
round the globe, putting in goods and putting out goods at ports in her 
course, until the policy and the twelve-months are together exhausted. . . 
so that the modification which Lord Esher went so far to find, recklessly con- 
demning this treatise for not suggesting it’ (the italics are ours), ‘ proves to 
be a cheat upon the Court.’ In this view he seems to overrate the pro- 
bability of shippers and shipowners altering their ordinary modes of carry- 
ing on their business in order to gain a collateral and occasional benefit, and 
not to take into account that any inconvenient effect of the decision can be 
avoided by a modification of the terms of the policy, which he appears to 
admit is in any case desirable. 

It is to be hoped that the passages to which we have drawn attention, 
and some others of like character, may be considerably modified in future 
editions of such an otherwise excellent work. 





Addison on Torts ; a Treatise on Wrongs and their Remedies. By C. G. 
Appison. Sixth Edition, by Horace Smitu. London: Stevens 
& Sons. Large 8vo. xe and 895 pp. 


Ir the editor had felt free to recast this work, we think its arrangement 
might have been improved by redistributing the chapters so that the 
discussion of the various classes of torts (jus rerum) might precede that 
relating to tort-feasors (jus personarum), and both be followed by those 
which deal with the various forms of remedy. We thoroughly approve of 
the classification of particular torts by reference to the nature of the right 
injured: it has, however, necessarily the result of relegating to a subordinate 
place the distinctions based on the states of mind of the wrong-doer. This 
is accordingly dealt with in one of the preliminary chapters, but without 
much special discussion. It is somewhat unsafe, without the advantage of 
actual experience, in the preparation of a work like this to attempt to formulate 
a definite scheme of arrangement ; but it seems to us that this distinction is 
one of primary importance, and deserves more emphasis than it here receives. 
It is important, alike from the point of view of the jurist, the practical 
lawyer, and the man of business, to distinguish the cases where legal 
responsibility rests on the proof of (a) malice, (6) negligence, or (c) the 
mere commission or omission of what is forbidden or prescribed by the law. 
And we should have liked to see this subdivision carried out, if it were 
possible, in the discussion of each separate text throughout the book. 

The editor has however, with one exception, thought it well to adhere 
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throughout to the plan and method adopted in the last edition. The 
exception is the insertion of a chapter (ch. 2) on the justification of torts. 
But the insertion of it places him in the dilemma of either dealing fully 
with the subject, in which case he must repeat a great part of his 
description of the particular kinds of torts and deseribe the various 
justifications for each of them, which would involve doubling that part of 
his work, or he must adopt the course, which he had felt compelled to take, 
of dismissing the subject in a few pages, and dealing with the various 
matters appertaining to it more at length when treating of each kind of 
tort. But in truth it hardly seems logical to deal with justification at all as 
a special head of the work until after the wrongs to be justified have been 
first described. It is surely more convenient (to refer to the language of the old 
pleading) that the answers to the two questions, (a) what must the plaintiff 
prove in action of tort when the defendant traverses, and (6) what must 
the defendant prove under a plea of confession and avoidance, should be 
dealt with together. 

Inasmuch as the scope of the work is very comprehensive, and notably in 
comprising in its view many if not most of the modes of acquiring rights of 
property, the changes in several branches of the law since the last edition in 
1879 have rendered necessary considerable alterations, particularly in the 
parts relating to bankruptcy, bills of sale, bills of exchange, and married 
women. Accordingly, while some six sections have been omitted, fifty-six 
new ones have been added, with the effect of increasing the textual matter 
some sixty-four pages. 

The author has rightly cited (pp. 29-30) the judgment of Williams J. in 
Cotterell v. Jones (11 C. B. 730) for the general principle which governs the law 
of maintenance. Although the facts of the case were undoubtedly somewhat 
peculiar, it seems curious that it is not referred to in the judgment in 
Bradlaugh v. Newdegate (11 Q. B. D. 1), especially as it has received the 
emphatic approval of the Judicial Committee in a case where the doctrine 
of maintenance came in question (am Coomar v. Chunder Canto Mookerjee, 
L. R., 2 P. C., at p. 201). If ‘malice’ in the proposition of Williams J. be 
taken as equivalent to the absence of ‘justifiable excuse’ (see remarks of 
Wills J. in Harris v. Brisco, 17 Q. B. D., at p. 505) the definition appears to 
be singularly complete. There is a curious analogy between the law of 
maintenance and that of libel, in that the grounds of justification in the one 
case and of privilege in the other have gradually fallen under fairly fixed 
and definable heads. 

In the next edition the important case of Joliffe v. Baker (11 Q. B. D. 255) 
should be cited in support of the propositions stated in the section on 
fraudulent intention as a requisite of fraud (p. 734). 

The effect of the dictum of Blackburn J. in Hollins v. Fowler (L. R., 7 H. of 
L., at p. 769) seems hardly sufficiently clear when set out by itself (p. 502) 
and without the correlative proposition that conversion is made out where 
a man knowingly and intentionally assists in transferring the dominion and 
property in the goods to another. 

In addition to the authorities cited in support of the proposition that 
where the adjoining landowner obstructs a highway he is liable to submit 
to a substituted passage over his own land (p. 637), the editor might have 
referred to Reg. v. Oldreeve, 32 J. P. 271, and the judgments in Dawes v. 
Hawkins, 29 L. J., C. P., N.S. p. 343, cited on another page. On the other 
hand, the case of Steel v. Prickett, referred to by him, seems to come under 
a somewhat different principle, by which the owner who incloses on one or 
both sides of a way has been sometimes held liable to concede the same 
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right of passage while the way is founderous. The few cases relating to 
this rule of law are obscure, but we believe that research would show that 
they are a relic of the history of inclosure of the old common fields. That 
is, all the villagers had the right to pass to and fro over the common field, 
subject, when the crops were growing, to such restrictions as might be 
imposed for confining the traffic to the balks between the strips or 
defined pathways. In process of time inclosures were made; but it must 
frequently have been necessary to impose as a condition that the person 
inclosing should provide a sufficient way beside or across his inclosure. 


* Upon the condition being broken, the villagers were remitted to their 


original rights and could cross over the inclosure as if it were still part 
of the common field. Sir Edward Duncombe’s Case (Cro. Cas, 366) and 
Arnold v. Holbrook (1. R., 8 Q. B. 96) illustrate this principle. 

We have only touched on a few points covered by the new matter. 
But upon a careful perusal of the editor’s work we can say that he has done 
it excellently. And he has not only introduced the additions rendered 
necessary by new statutes and decisions, but has also gone over old ground 
supplying numerous omissions which existed in the former editions, and 
therein has laid under contribution the older as well as modern cases, 
ranging from Fitzherbert and Coke to the last volume of the Law 
Reports, with the result of increasing throughout the completeness and 
utility of the work. 


Chitty’s Index to all the Reported Cases decided in the several Courts of 
Equity in England, the Privy Council, and the House of Lords, with 
a selection of Irish cases: on or relating to the principles, 
pleading, and practice of Equity and Bankruptcy; from the 
earliest period. The Fourth Edition. By Henry Epwarp Hirst. 
Volume IV containing the titles ‘ Insurance’ and ‘ Oyster Meter.’ 
London: Stevens & Sons, H. Sweet & Sons, W. Maxwell & Sons. 
1886. Large 8vo. 3071-4210 pp. 


BEFORE noticing volume iv. of ‘Chitty’s Equity Index,’ which follows 
with surprising celerity upon the heels of volume iii, we must mention that 
Mr. Hirst has lodged a complaint in reference to our review of volume iii, 
which accorded him a large measure of praise. We there observed a slight 
inconsistency in Mr. Hirst’s method, and we called attention to the fact that 
in a digest which purports to be brought up to the end of 1883 two cases 
of 1884 were cited, and that another, which was decided by Mr. Justice 
Kay in November 1883, and by the Court of Appeal in January 1884, was 
not cited. This, as Mr. Hirst explains, is due to the fact that the materials 
were originally collected down to the end of 1884, and the cases for 1884 
were subsequently struck out in proof. One or two of them seem to have 
survived, constituting a minute blot on a work which is otherwise almost 
immaculate. If Mr. Hirst had been able to date his cases, it would have 
been easy for him to strike out all those of 1884. We further observed 
that two caces on the Infants’ Settlement Act were not to be found under 
that Act, and that search for them was difficult until the final volume with 
the full list of cases be published. Mr. Hirst indicates the places where 
those cases are to be found, and seems to doubt their having any bearing 
upon the Act. As to their relevancy, one, Re Williams (8 W. R. 678), is of 
some importance as regards the employment of conveyancing counsel in cases 
arising under the Act, and the other, Sams v. Cronin (22 W. R. 204; 29 
L. T., N.S. 885) is the only reported case which shows what is to 
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happen when an order has been made under the Act, but has not been 
carried into execution. With this we may leave volume iii, and take up 
volume iv, a labour with which Mr. Hirst has been able to cope entirely 
single-handed. The variety of its contents are not ill indicated by the 
first and last titles, ‘ Insurance " and ‘Oyster Meter.’ It is difficult to 
imagine the connexion between oyster meters on the one hand, and a Court 
of Equity or Bankruptcy on the other. The equitable relief of giving 
an account among partners was what brought the eighteen ‘deputy day 
oyster-meters’ into Chancery. The labour of collecting, digesting and 
arranging all the cases which have concerned a subject-matter so miscel- 
laneous from the time when law reporters began to the year 1883 must be 
enormous, even with the last edition of * Chitty’ as a basis to work upon. 
Again we have to say that Mr. Hirst has done his task excellently well. We 
have tested him on more than one point, and we have not found him want- 
ing. It was a wise step to incorporate some of the Irish decisions in this 
Index. It has often happened that a subject has received more careful and 
exhaustive treatment at the hands of judges on the other side of St. George’s 
Channel than from their harder-worked brethren at Westminster or in 
Lincoln's Inn, To be put upon the track of a résumé of the whole law upon 
a particular subject is valuable, and it is a thing which is seldom done by 
English text-books. Mr. Hirst’s groupings, titles, and sub-titles are well 
and perspicuously arranged. Only we suggest that an indication of the 
numbers of the particular sub-title and sub-sub-title at the head of each 
page would be useful, as doing away with the necessity of referring to the 
table of contents of the title in order to find the order in which the subjects 
are arranged. But when Mr. Hirst has done so much, it seems ungracious 
to ask for more. The chief titles contained in the volume before us are 
‘ Mortgage,’ comprising more than eleven hundred pages, ‘ Statute of Limit- 
ations, ‘ Lunatic, ‘ Legacy,’ ‘Judgment,’ ‘ Landlord and Tenant,’ ‘ Lands 
Clauses Act,’ and ‘Insurance. We wish Mr. Hirst equal success in his 
next volume, which must comprise the hydra-headed ‘ Practice.’ 





The Law of Rents, with special reference to the Sale of Land in consider- 
ation of a rent charge or chief rent. By W. A. Corincer and 
J. E. Crawrorp Muwro. London: William Clowes & Sons, 
Limited. 1886. 8vo. Ixvii and 797 pp. 


‘ Tue object of this work is to bring together the leading principles re- 
lating to rent charges, and to provide the conveyancer with a collection of 
precedents that experience has shown to be most useful in dealings with 
rents and with land subject to rents.’ The authors ‘ restrict their treat- 
ment of rent services to those points that either illustrate the law relating 
to rent charges or are not to be found in detail in the well-known text- 
books on the relation of landlord and tenant.’ 

The authors deserve credit for collecting a vast amount of information. 
They have stated the law on some points that we should hardly have ex- 
pected to find in a treatise on rents, for instance, they have devoted 
eighteen pages to ‘ searches, inquiries, and notices on transfer of rents and land 
subject to rents.’ They have in effect given a concise treatise on the law of 
searches on the purchase of land generally. It would have been better to 
touch on the points only (if any) in which searches, &c., on the transfer of 
rents and land subject to rents differ from searches on the purchase of land 
not subject to rents. 

The book is disfigured by some looseness of diction. For instance, in 
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discussing the effect of 27 & 28 Vict. c. 112, the authors say at p. 495. 
‘Under this Act a judgment creditor has no lien on the land until he has 
obtained a return from the sheriff... The inaccuracy is twofold ; first, the 
judgment creditor may have a lien without employing the sheriff at all, 
by obtaining an order appointing a receiver, as in Re Pope 17 Q. B. D. 743, 
or a sequestrator on final process ; secondly, the judgment creditor does 
not, strictly speaking, ‘ obtain a return from the sheriff.’ The sheriff makes 
his return ‘to’ an elegit by causing to be engrossed on parchment and 
annexed to the writ a statement signed by the undersheriff of what he has 
done in obedience to the writ; he makes his return ‘of’ the writ by re- 
turning the writ with the return annexed to it to the Court whence it issued. 
The authors have not mentioned Re Pope, probably the part of the book 
where it ought to have been cited was printed before the decision was pub- 
lished, but considering the great importance of the decision, we think it 
inexcusable not to have mentioned it in the Addenda. 

As another instance, the authors constantly confound the ‘ possibility of 
reverter’ remaining in a person who before the statute of Quia Empteres 
made a conveyance of land to be held of himself in fee simple with a ‘ rever- 
sion ;’ they say at pp. 2 and 3, ‘ as tothe rights which the lord had by virtue 
of his seignory in the land, the principal, and that upon which his other 
rights relating to the land depended, was his reversion;’ at p. 7, ‘the 
possibility of reverter in the grantor of a fee simple estate, a possibility 
which was looked upon ... in the light of an estate or reversion,’ and at 
p. 198, ‘ Rents service are always incident to reversions and pass with such 
estates.’ And yet on p. 3 the distinction between ‘the possibility of 
reverter’ and a ‘reversion’ is carefully pointed out. Again, at p. 515,‘ Where 
the land sold is in any of the districts covered by the Registry Acts, namely 
Middlesex, Yorkshire, and the Bedford level, the local registers should be 
searched during the whole period covered by the abstract.’ Here there is a 
twofold inaccuracy. By 20 & 21 Vict. c. cix (local and personal) the 
North Level, and by 25 & 26 Vict. c. clxxxviii (local and personal) the 
Middle Level (both of which levels form part of the Bedford Level) were 
exempted from the jurisdiction of the Bedford Level Corporation, and lands 
in these levels were exempted from registration. Again, unregistered 
assurances are valid for all purposes except those specified in the Act of 15 
Car. 2.c.17; see Willis v. Brown, 10 Sim.127. The book will, however, in 
spite of the defects that we have pointed out, be found useful to the practi- 
tioner. It contains a collection of precedents. 


The Practice relating to Witnesses. By Watter S. Stcnet. London: 
William Clowes & Sons. 1887. 8vo, xxvi and 200 pp. 


Mr. Water Sicuet has collected into a small book that part of the law 
of evidence which relates to the treatment of witnesses irrespectively of the 
evidence they give. It is fairly exhaustive, and deals with the methods of 
securing the attendance of witnesses at various stages of litigation, and 
before various kinds of tribunals. Allowances of expenses, and taxation of 
costs for attendance of witnesses are also treated of. Most of the substance 
of the work is to be found in ‘Taylor on Evidence,’ and a few other well- 
known books, for Mr. Sichel does not profess to have done more than 
‘dissociate’ the ‘ practice and procedure affecting witnesses’ ‘from the 
works on evidence or on general procedure in which they lie embedded.’ 
Whether the extraction thus curiously described by Mr. Sichel as dissocia- 
tion was a labour worth undertaking, is a question which experience must 
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decide. No doubt it is more convenient to consult or to carry about a little 
heok than a big one, but on the other hand, where a subject is pretty well 
defined, there are some advantages in having it treated of in one good- 
sized volume, instead of half-a-dozen subdivisions of the subject. Every 
one who wanted the information which Mr. Sichel collects knew pretty well 
where to look for it before. Those who prefer to have it separately will 
find Mr. Sichel’s work convenient and trustworthy. His principal merit is 
that he never omits to give authorities. By way of detailed criticism, it 
may be pointed out that he makes no allusion to a question which might 
become interesting, and upon which there is little or no explicit authority. 
This is, how far a witness before a coroner is obliged to answer questions 
put on behalf of various interested persons, and what would happen if he 
refused. Mr. Sichel commits himself to a surprising logical process, and an 
equally surprising statement of the law, when he asserts that because two 
witnesses are necessary for a conviction for treason, ‘one only is therefore 
not a competent witness.’ A graver error occurs in the same paragraph, 
for Mr. Sichel implies that there have to be two witnesses for a summary 
conviction under 7 Will. 4 & 1 Vict. c. 36, because s, 13 of that Act pro- 
vides that in default of the defendant's appearance the charge may be esta- 
blished ‘ by the oath of one witness or more.’ 


La Criminalité Comparée. Par G. Tanvg. Paris: Felix Alean. 1886. 


214 pp. 

Tue author of this little book has read a great deal, and especially among 
the Italian writers on Moral Statistics, a branch of inquiry into which the 
Italians have thrown themselves with particular vigour. He has also read 
the works of Mr. Herbert Spencer and Mr. Tylor, and he is of course 
familiar with the curious statistical researches of his fellow-countryman 
M. Bertillon. 

Among the subjects he deals with are the external characteristics of 
habitual criminals, the variations in the amount of proof necessary to pro- 
duce conviction in the minds of judge and jury, responsibility and hypnotism, 
the geographical distribution of crime and homicide and suicide, and the 
progress of crime, civilisation, and duplicity. 

It is evidently difficult to treat so new and so vast an area as com- 
parative criminality with much profundity; still we expect better than 
to see the so-called Pall Mall Gazette revelations seriously referred to as 
if they delineated a state of society in England (p. 184). M. Tarde’s gene- 
ralisations about the moral superiority of vanquished races to their: con- 
querors, of which he gives as examples the superiority of the Greek to the 
Roman, the Anglo-Saxon to the Norman, and other cases, are moreover, as 
is seen from the above two examples, far too absolute. It would also have 
added to the value of the book if the author had made it a point to give 
the name and page of the works referred to. Yet notwithstanding its 
shortcomings, the book is an interesting account of researches into the moral 
order of things which have recently found much favour on the Continent. 








A Treatise on the Law and Practice of Bankruptcy. By Lawrorp Yate 
Lee and Henry Wace. Third Edition. London: W. Marshall 

& Son. 1887. Large 8vo. Ixv and ggi pp. 
Tue third edition of this well-known work will be welcomed by the pro- 
fession. The law and practice of bankruptcy have been materially altered 
of late years. Fortunately for legal authors, there is a certain continuity 
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in the principles of the subject ; and, though new bankruptcy acts and rules 

are multiplied, the old decisions are still useful and necessary guides. Many 

of the provisions of former statutes and rules are repeated verbatim in those 

now in force; and it has been held that when the Legislature repeats in a 

subsequent statute words which have received a judicial interpretation, it 

must be taken to have used these words with that meaning (2a parte Camp- 

bell, In re Cathcart, L. R., 5 Ch. 706). 

Besides bankruptcy law proper, this work includes the Bills of Sale Acts, 
and this is by no means the least useful portion of the volume. We cannot 
help regretting the omission from this edition of the Debtors’ Acts 1869 and 
1872. Decisionson these Acts are of great public interest, affecting as they 
often do the liberty of the subject, and the law applicable to them is by no 
means either unimportant or obsolete, as the authors in their preface seem 
to suggest ; in fact, two decisions on the Act of 1869 have been reported in 
February of this year: Gowan v. Wright, 18 Q. B.D. 201; Reg. v. Judge of 
Brompton County Court, ibid. 213. 

A Defence of the Church of England against Disestablishment. By 
Rownve.t, Earu or Seczorne. London: Macmillan & Co. 1886. 
xxxv and 363 pp. 

Tue question of policy discussed in this little volume lies beyond the 
immediate province of this review. We must pass over the introductory 
letter to Mr. Gladstone without speculating as to the effect which Lord 
Selborne’s courteous but pointed cross-examination may produee on the 
mind of the eminent witness whom he has in hand. Nor shall we presume 
to pass judgment on the Liberationist publications which are here dismem- 
bered with the patient care which Darwin might have bestowed on a 
favourite insect. Apart altogether from controversial politics, these chapters 
are full of interest for the student of law and of legal history. Lord Selborne 
begins by determining the exact statutory meaning of ‘establishment ;’ he 
marshals the authorities to prove that the term does not imply that the 
Church was founded by the State, but only that ‘the temporal legislature 
has recognised and added certain sanctions to the institutions and laws of 
the Church.’ Proceeding to the question of endowments, he points out that 
‘Church property’ means the property of many corporations, bound together 
in one general society ; and that the bulk of this property was derived from 
private founders, whose rights have been recognised in a succession of 
statutes. Tithes, again, originated in a religious obligation which acquired 
first the force of custom, then the sanction of ecclesiastical law, and finally 
became part of our ‘national jurisprudence.’ In regard to the supposed 
tripartite or quadripartite division of tithes, he adheres to the opinion of 
Mr. Freeman and Dr. Stubbs, that no such division was ever the custom of 
England. In defining the national character of the Church, Lord Selborne 
takes occasion to correct and qualify the common opinion that every English 
citizen as such is a member of the Church. The references we have given 
may suffice to prove that this is a book to be read not only by politicians 
but by all students of the Constitution. 








Le droit des gens. I. Des droits et des devoirs des nations en temps de 
paiz. Par Sir Travers Twiss. Paris: Pedone-Lauriel. 1887. 
xxxii and 499 pp. 

Tris is rather a third edition than a translation of Sir Travers Twiss’s 
work on the law of nations in time of peace. Among other modifications it 
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contains a new chapter entitled ‘ Des principes du droit conventionnel ap- 
pliqués a des fleuves et A des edtes du continent africain,’ dealing with the 
General Act of the Berlin Conference on the Congo. 

One of the most interesting provisions of this treaty is that for the 
absolute freedom of traffic on the Congo, a traflic to be untrammelled by 
distinction between subjects of riverain and non-riverain states, between 
neutral and belligerent, in time of peace or in time of war, or by privilege 
of navigation in favour of corporation or individual, subject or foreigner. 
A proposal was made to place this clause under the guarantee of the signa- 
tory powers. Sir Travers does not regret that the Conference did not adopt 
the proposal. Any such general guarantee, he observes, might have 
raised very difficult questions where a petition had been lodge: with the 
signatory powers by a State which had not acceded to the General Act. 

The author points out the importance of the attempt to provide for the 
perpetual neutralisation of the territory within the conventional basin of the 
Congo, probably the most important feature of the Act from the theoretical 
jurist’s standpoint, and of the provisions for arbitration and mediation in 
case of difference between the neighbouring states, and of the rule laid down 
with a view to putting an end to fictitious occupations. 

The chapter is instructive. We believe it is the first comment on the 
Yeneral Act of Berlin which has as yet appeared in a work on public inter- 
national law. 

As regards the translation, it has been carefully executed under the 
supervision of Professor Rivier of Brussels and of the author himself, in 
order to insure the utmost accuracy. 





The Marriage Law of England: a Practical Treatise on the Legal 
Incidents connected with the constitution of the Matrimonial 
Contract, with an Appendix of Statutes, Summary of Colonial 
Marriage laws, and other information. Second Edition. By 
James T. Hamick. London: Shaw & Sons. 8vo. xxviii and 


439 PP- 

Mr. Hammick’s Marriage Law of England is a book which well deserves 
to reach a second edition. It ought never, if members of Parliament cared 
for the improvement of the law, to reach a third. That the book of 400 
and odd pages, containing in its Appendix some eighteen enactments all 
relating to marriage, should be needed for the guidance of unwary laymen 
to fall into any of a score of pitfalls which surround those who want to be 
married, is a satire on the law of England. Things however being as they 
are, laymen or lawyers will find Mr. Hammick’s volume one of practical 
utility. 


Trustees’ Guide to Investments. By Artaur Lee Etuis. London: 
Reeves & Turner. 1887. 8vo. viii and 58 pp. 


Tus is a clear, concise, and altogether excellent handbook, and will itself 
be found a proper and profitable investment by trustees. They cannot buy 
it at the expense of the trust estate, but even if they are lawyers it will 
soon save them more than its cost. The full and careful list of investments 
authorized by statute is a specially useful feature of the book. 
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We have also received :— 


Le développement de la Constitution et de la Société Politique en Angleterre. 
Par E. Bourmy. Paris: Plon Nourrit & Cie. and Chevalier-Mareseq 
& Cie, 1887. 8vo. 348 pp.—M. Boutmy (the quality of whose work is 
already known to our readers) traces the constitutional and economical 
phases of English society, in three principal periods, from the Norman 
Conquest to the Reform Bill of 1832 and its consequences. 

A Treatise on the Law and Practice relating to Joint Stock Companies 
under the Acts of 1862 to 1883. By C. E. H. Cuapwycx-HEa.ey, assisted 
by Percy F. WaHeerer and Cuarzes E. E. Jeskins. Second and Enlarged 
Edition. London: W. Maxwell & Son. 1886. Large 8vo. xcix and 860 
pp.— Notwithstanding the established and well-deserved reputation of the 
works already in existence on the subject of Company Law, Mr. Chadwyck- 
Healey’s treatise—a second edition in name, but so greatly enlarged and 
improved as to be, in effect, a new book—can hardly fail to come into 
general use among practitioners, even if it were only for the extremely 
comprehensive and lucid manner in which it deals with the subject of 
winding up. In this respect it is considerably the fullest and most elaborate 
treatise which has ever yet been published. 


Emden’s Complete Collection of Practice, Statutes, Orders, and Rules, from 
1275 to01885. By ALrrep Empen and E. R. Pearce-Epecumpr. London: 
Stevens & Haynes. 1886. Second Edition. Large 8vo. Ixxxii and 1397 
pp-—This is a most comprehensive book of legal practice, dealing with 
subjects as wide apart as the summoning of special juries, the procedure 
before judges and chief clerks at Chancery chambers, and the standing 
orders of the House of Lords. Large as is the subject, the work, so far as 
we have tested it—and we have taken some pains to do so—is accurate, 
and the present edition brought up to the latest date in each branch. Thus, 
turning to Rules of Court 1883, Order 55, Rule 5, we find duly printed 
the important and recent additional rules numbered 5a and 5b, by which 
the jurisdiction in chambers is extended to foreclosure and redemption 
actions. Besides statutes, rules, and orders, memoranda of the judges or 
registrars are given, where of general and permanent importance. 


The Complete Annual Digest for the year 1886. Edited by ALFRED 
Empen, compiled by Hernert Tuompson. London: Wm. Clowes & Sons. 
1887. Large 8vo. go and 491 pp.—We need only put on record the con- 
tinued appearance of this useful work. The inclusion of references to select 
American cases (see for examples the titles Contract, Negligence) is a point 
to which attention may be specially called. 


The Law Students’ Journal. Edited by Jonn InpERMAUR and CHARLES 
Tuwaites. Vol. viii. for 1886. London: George Barber.—This journal is 
doubtless found useful by those readers for whom it is chiefly intended ; 
and the editors are probably very good judges of their needs. But more 
care should have been used in correcting the proofs. We read, under the 
date of January 1, 1886, of appointments having been made for the year 
ending roth January, 1877; in the number for August, of ‘The Just Judge; 
or, Villiany exposed’ (an impossible legend of Hale extracted from a for- 
gotten anecdote-book, in whose favour the editors strain the quality of 
mercy in another sense than the Shakespearian phrase signifies); and in the 
number for November, of chambers in Brick Court where ‘Blackburn wrote 
his famous Commentaries.’ These misprints disclosed themselves (we had 
no thought of looking for them) in a few minutes’ turning over of the pages. 
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Studies in Comparative Jurisprudence and the Conflict of Laws, by 
Grorck Mernriti, Boston: Little, Brown, & Co. 1886.—To call this 
a bad book would be unjust, to call it a good book would be untrue. It is 
written by an American lawyer resident in Paris, and thus having special 
experience in the subject; but it is an unsystemuatic set of notes on a topic 
which requires beyond all others to be treated systematically and as 
a whole. 

Trish Land Acts and their operation. An address. By 8S. H. Burcuerr. 
Glasgow. 1887. 8vo. 23 pp.—Professor Butcher of Edinburgh is not a 
lawyes, but a good many lawyers might envy the clearness and conciseness 
of his exposition. Mr. Butcher approves in the main the Land Act of 
1870, and regards the Act of 1881 as an unfortunate departure from its 
principles. 

The Statesman’s Year-Book ... 1887. Edited by J. Scorr Krutiz. London 
and New York: Macmillan & Co, 1887. 8vo. xx and 976 pp.—This 
useful book of reference appears to have been carefully completed as nearly 
as possible down to the date of issue. The head of ‘Constitution and 
Government’ is still rather weak: too many immaterial details are given 
and too many material points (for example, the existence and functions of 
the Supreme Court of the United States) are left out. 


A County Courts Formulist. By Ricuarp Austen Date. London: Wm. 
Clowes & Sons. 1887. Large 8vo. lii and 470 pp.—This is an ample collec- 
tion of forms, tables, and incidental information, and to all appearance the 
work has been diligently and accurately done. All the current Reports are 
cited. The size of the book makes it more convenient for the desk than for 
carrying about. 

A History of Private Bill Legislation. By Freperick Ciirrorp. London: 
Butterworths. 1885-87. Two volumes. 8vo. xxviii and 507 pp.; xvii 
and 966 pp.—For the present we content ourselves with noting the success- 
ful completion of Mr. Clifford’s important undertaking. We hope to return 
to the subject ere long. 

A Manual of the Principles of Equity. By Joun Ixpermavur. London: 
Law Students’ Journal Office. 1886. 8vo. xv and 306 pp—This manual 
is not worse, nor is it much better, than the works by the same author which 
we have already had occasion to notice. The burden of proof may be said 
to lie on a writer who comes forward to compete with Snell and Smith; and 
we do not think that Mr. Indermaur makes out a strong case for the exist- 
ence of his book. 

The Jurist: a journal for law students and the profession. Edited by 
ticHArRD M. SterHEnson. Vol. i., Nos. 1 and 2. 1887. London: Alex- 
ander & Shepheard.—A journal of technical information and miscellaneous 
legal notes, with a special view to examination requirements. 

The Law of Torts: a treatise on the principles of obligations arising 
from civil wrongs in the Common Law. By Frepericx Potiock. London: 
Stevens & Sons. 1887. 8vo. xl and 516 pp. 

La riforma civile. Di Pierro Extiero. Seconda edizione. Torino: 
Roux e Favale. 1881. 8vo. 506 pp. 
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NOTES. 


CopiFIcaTion IN New York.—My attention has been called to a state- 
ment by Mr. Dudley Field, reported in the New York World of 4th 
February last, which is likely to convey, no doubt unintentionally, the 
impression that I, in common with certain eminent European jurists, whose 
names are given, had written a letter, strongly recommending Mr. Field's 
Civil Code. I think it right to mention that what might appear to be an 
extract from such a letter is from a review article written in 1867, and last 
re-republished in 1870. The words cited are materially modified by their 
context, which is to the following effect: ‘Faults might easily be pointed 
out in the arrangement of the work (in a note, e.g. Corporations are treated 
of in the third chapter of Part III, concerning Property, of Div. I] ; the law 
of torts is dismissed in four pages ; and civil actions are said, in the Procedure 
Code, to arise (1) out of obligations, (2) out of injuries), which is doubtless 
also somewhat more roughly put together than would be approved of in 
England, but it will afford much help and encouragement to our own efforts 
in the same direction.’ The whole passage occurs in a rapid survey of the 
attempts at codification made in all times and all countries, and, even 
when read in its integrity, by no means represents the opinion which, after a 
more careful examination of the proposed Code, I have been compelled to form 
of its demerits. While believing as firmly as I did twenty years ago in the 
desirability of codification, I have long seen that the enactment of Mr. 
Field’s Civil Code, as it stands, would be nothing short of a calamity. 

T. E. HoLLanp. 





A case has lately been decided by the Supreme Court of the United 
States which, though relating to certain of the laws of war, may have a 
bearing, in these days of strikes and boycotts, with their destruction and 
reconstruction of property, upon other questions of more immediate interest. 
The case referred to is United States v. Pacific Railroad (January 31, 1887). 
In October, 1864, General Price, of the Confederate army, at the head of a 
large force, invaded the State of Missouri, and advanced rapidly towards its 
chief city, St. Louis. During the invasior thirteen bridges on the line of the 
Pacific Railroad were destroyed. Some of them were destroyed by order of 
General Rosecrans, then in command of the Federal forces in the State ; the 
rest appear to have been destroyed by the Confederates. Soon after the 
destruction of the bridges General Rosecrans called together informally 
some of the chief officers of the railroad, and represented the importance to 
the military of having the bridges rebuilt, and urged that the company should 
do what it could at once, and said that the United States would do the rest, 
reserving out of the freights of the road money enough to make the Govern- 
ment good for its part of the outlay. The officers of the company conceded 
the duty of the railroad to provide for the expense of rebuilding the bridges 
destroyed by the enemy, but declared that the United States ought to re- 
place, at its own cost, the bridges destroyed by its own military. The 
Government rebuilt four of the bridges; two of these had been destroyed 
by order of General Rosecrans. 

The action in question was brought by the railroad company to recover a 
large sum of money, conceded to be due from the United States for transpor- 
tation unless the Government was entitled to set off against the demand the 
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cost of the four bridges erected by it. The Supreme Court held that, as all 
the bridges had been rebuilt by the United States for military purposes, 
without request of the railroad, the railroad could not be charged with the 
expense of building any of them, and the set-off was disallowed. 

After reviewing the subject historically, Mr. Justice Field, speaking for 
the Court, said : 

‘While the Government cannot be charged for injuries to, or destruction 
of, private property caused by military operations of armies in the field, or 
measures taken for their safety and efficiency, the converse of the doctrine 
is equally true, that private parties cannot be charged for works constructed 
on their lands by the Government to further the operations of its armies. 
Military necessity will justify the destruction of property, but will not 
compel private parties to erect on their own lands works needed by the 
Government, or to pay for such works when erected by the Government. 
The cost of building and repairing roads and bridges to facilitate the move- 
ments of troops, or the transportation of supplies and munitions of war, must, 
therefore, be borne by the Government. 

‘Tt is true that in some instances the works thus constructed may, after- 
wards, be used by the owner ; a house built for a barrack, or for the storage 
of supplies, or fora temporary fortification, might be converted to some pur- 
poses afterwards by the owner of the land, but that circumstance would 
impose no liability upon him. Whenever a structure is permanently affixed 
to real property belonging to an individual, without his consent or request, 
he cannot be held responsible because of its subsequent use. It becomes his 
by being annexed to the soil ; and he is not obliged to remove it to escape 
liability. He is not deemed to have accepted it so as to incur an obligation 
to pay for it, merely because he has not chosen to tear it down, but has seen 
fit to use it. (Zottman v. San Francisco, 20 Cal. 96, 107.) Where struc- 
tures are placed on the property of another, or repairs are made to them, he 
is supposed to have the right to determine the manner, form, and time in 
which the structures shall be built, or the repairs be made, and the materials 
to be used ; but upon none of these matters was the company consulted in 
the case before us. The Government regarded the interests only of the 
army; the needs or wishes of the company were not considered. No 
liability, therefore, could be fastened upon it for work thus done. 

‘We do not find any adjudged cases on this particular point—whether 
the Government can claim compensation for structures erected on land of 
private parties, or annexed to their property, not by their request, but as a 
matter of military necessity, to enable its armies to prosecute their move- 
ments with greater efficiency; and we are unable to recall any instance 
where such a claim was ever advanced.’ M. M. B. 


The Law Reports have to some extent remedied the delay in reporting 
important cases to which Lord Justice Lindley called attention two years 
ago (L.Q.R. i. 146). But they have fallen into a habit of being several 
days late in publication, which, in the Lord Justice’s words, ‘is not as it 
should be.’ The kind of work which in a newspaper office falls to the sub- 
editor wants looking to in this and other particulars. Cancels, for example, 
are much too frequent. Again, the continued separation of the Probate 
Division cases is in many ways inconvenient, as is forcibly illustrated this 
month. The decision in Zhe Bernina, 12 P. D. 58, is one of the most 
important given in the common law since the Court of Appeal has existed ; 
but it is stowed away between cases about compulsory pilotage on the 
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Danube and taking out administration to the estate of an infant whose 
existence had been forgotten. The inordinate time which it takes under 
the present system to make up a very thin volume of ‘ P. D.’ is also a source 
of much trouble and complaint, creating as it does grave risk of odd parts 
being mislaid or wholly lost. 





The doctrine of negligence has recently been advanced by three important 
cases. 

(i) Walker v. Midland Railway Company, 55 L. T., N.S. 489. (a) It 
has been suggested (see vol. i. p. 254) that negligence may be defined as 
‘the unintentional breach of a duty to take care in the performance of a 
lawful act proximately producing damage to a person entitled to claim the 
observance of that duty.’ The words emphasized may seem in one sense 
superfluous ; but they are really important as indicating an essential limitation 
of the duty to take care. In this case it was held that the duty did not 
exist in regard to the class of persons to which the plaintiff belonged (guests 
in the defendant’s hotel) in respect of a certain part of the premises (the 
service room containing the lift, but mistaken in the dark for a water-closet). 
(b) This case supports the view that invitation may be given not only 
impliedly when the intention to invite exists (as in the case of an open 
shop), but also where the intention to invite is wanting, but the appearance 
of the premises etc. is such as to lead the injured person reasonably to 
suppose he was invited. Such invitation by conduct operating after the 
manner of an estoppel is analogous to the quasi-contracts in the cloak- 
room and railway ticket cases.—Note in this connection the unfortunate 
ambiguity of the word licence. It sometimes is used for sufferance of a 
trespass (Jndermaur v. Dames, L. R., 1 C. P., at p. 274), sometimes as equiva- 
lent to invitation (Corby v. Hill, 4 C.B., N.S., at pp. 563, 567). The per- 
ception of this underlies the remark of Denman J. in White v. France, 
2 C. P.D., at p. 310. 

(ii) Wakelin v. L. & S. W. Railway Co., 35 W. R. 141, 12 App. Cas. 41. 
(a) It is not sufficient for the plaintiff to prove a state of facts consistent with 
the accident having been caused either by the negligence of the defendant or 
by that of the person injured. In other words, it is not enough to prove that 
it might have been caused by the defendant, he must prove that it was caused 
by the defendant. (+) The judgment of Lord Watson overrules the view 
taken by Brett M.R. in Davey v. L. & S. W. Railway Co., 12 Q. B. D., 
at pp. 71-2, that the plaintiff must prove affirmatively as part of his case 
the absence of contributory negligence. The true rule is that the onus of 
proving contributory negligence lies in the first instance on the defendant, 
although the plaintiff may disclose upon his own case such evidence of it as 
to relieve the defendant of that primary obligation and shift on to the 
plaintiff the onus of displacing the effect of his own evidence. (c) It 
indirectly supports the proposition adopted by Lord Hatherley (in Dublin, 
Wicklow & Wexford Railway Co. v. Slattery, 3 App. Cas., at p. 1168) from 
Palles C.J., that ‘ where there is proved as part of the plaintiff's case, or proved 
in the defendant's case and admitted by the plaintiff, an act of the plaintiff 
which per se amounts to negligence, and when it appears that such act caused 
or directly contributed to the injury, the defendant is entitled to have the 
case withdrawn from the jury. (d) It leaves untouched the difficulty of 
applying in practice the latter clause of the above proposition. For the 
question must still arise whether the evidence of contributory negligence in 
a given case is merely evidence for the jury, or whether re ipsa lozuente it 
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leaves no room for controversy, so that the plaintiff may be nonsuited. This 
was the difficult consideration which divided the judges in Slattery’s case. 

(iii) The Bernina, 12 P.D. 58. This decision is welcome, dispelling 
as it does the mischievous doctrine of identification established by Thorogood 
v. Bryan, 8 C. B. 115. Lord Esher M.R. appears to have gone further, 
and held that the plaintiff's responsibility (whether as plaintiff or defendant) 
for the negligence of others is confined to cases where, (1) though he has 
not been personally negligent, his servants have been guilty of negligence 
which has partly directly caused the accident ; or where (2) the plaintiff or 
his servants could by reasonable care have avoided the accident. 

Whether this proposition will not prove to be too wide remains to be seen. 
Unreasonable as the rule of identification was, it might easily be shown by 
instances that it cut a Gordian knot which was not so easy to untie. 
Thus: A requests B, a complete stranger to him, driving along a road in a 
cart, to ‘give him a lift.’ Subsequently, by the negligence of both B and a 
tram-driver, the cart is upset and A injured. Has A a right of action 
against both B and the tram company, or against either of them? And if 
they are joint wrong-doers, shall there be contribution between them, and in 
what proportion ? 





The Reports of the quarter are rich in cases fixing the limits of the 
liabilities incurred by railway companies as carriers. Judicial legislation 
is gradually establishing a body of law which will soon be ripe for 
codification. 





Dickson v. G. N. Ry. Co., 18 Q. B. D. 176, establishes two points. The 
first is that a railway company are not common carriers of chattels such 
as dogs, which they specifically decline to carry as common carriers. The 
second is that a railway company, being bound under the Railway and 
Canal Traffic Act, 1854, to afford reasonable facilities for the carriage of 
dogs, can only limit its liabilities in respect thereof by conditions which are 
reasonable, and cannot therefore exact terms which in effect almost compel 
the sender to send a dog by rail at his own risk, and not at the risk of 
the company. 

Though the particular case was decided against the company, the 
principle that a company does not incur the liabilities of common carriers 
for articles which it does in fact carry but which it declines to carry in 
the character of a common carrier may be so stretched as greatly to limit 
the liabilities of companies, and a doubt suggests itself whether the sounder 


world in general was carried by the company as a common carrier. 





Stephens v. L. & S. W. Ry. Co., 18 Q. B. D. 121, shows that the 
Courts are prepared to enforce with stringency the liabilities of companies 
for the felonious acts of their servants under the Carriers’ Act, 11 Geo IV. 
& 1 Will. [V. c. 68.8.8. <A parcel is delivered at a receiving office stated 
to be such in the bills of the L. & 8. W. Ry. Co. It is there stolen by the 
son of the proprietor of the receiving office by means of a forged order. The 
Court hold the company liable, and will not admit the suggested defences 
of the receiving office not being the office of the company, or of the thief 
not being in strictness their servant. The decision is in accordance with 
common-sense and with the authorities, but it gives a very wide sense to the 
term ‘ servant.’ 
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The G. W. Ry. Co. v. M*Carthy, W. N. 1887, p. 34, determines that a 
company may make a valid contract with the sender of goods whereby they 
free themselves from all ordinary risks of carriage, provided that they give 
the sender the option of sending the goods at the Company’s risk on payment 
of a higher fare. The case also determines, what no lawyer could really 
doubt, that if a man time after time signs a given contract he cannot be 
allowed to free himself from liability on the plea that he did not know, and 
had never taken the pains to ascertain, that he might have contracted on 
different terms, and this though he had fair not.ce of the option. 

Admit the view of the facts taken by the House of Lords, and it is 
impossible to see how their judgment could have been different from what 
it was. One matter calls for regret. Lord Bramwell for the twentieth 
time expressed his disapproval of the law which he is called upon to 
administer. 


Students of judicial legislation would do well to study the gradual de- 
velopment of the principle laid down in Collen v. Wright, 8 E. & B. 647. 
Speaking generally, honest misrepresentation does not expose the person 
who falls into it to an action on the part of any one thereby injured. Collen 
v. Wright introduces or confirms an exception to this general principle. 
A person who assumes to contract as agent for another impliedly warrants 
that he has authority to contract on behalf of his alleged principal and 
renders himself liable to an action for any damages caused by his mistaken 
assumption of authority. This doctrine was invented in order to get a 
cause of action available against executors, and not primarily for the pur- 
pose of extending the original liability. Firbank v. //umphreys, 18 Q. B. 
D. 54, carries the principle of Collen v. Wright a step further. The facts 
put in their simplest form are these :—The directors of a company induce A 
to do work for the company on the terms of being paid in debenture stock. 
and pay him in such stock. The debentures are, without the knowledge of 
the directors, worthless, the company having already issued as much stock 
as they were entitled to issue. On the company’s going into liquidation 
A sues the directors and charges them with personal liability on the ground 
that they have impliedly represented to him that the company had power, 
and they as its agents had authority, to issue debenture stock, and the 
Court of Appeal hold the directors liable. Few lawyers will doubt either 
that by this decision, and by the line of decisions on which it is based, the 
principle embodied in Collen v. Wright has received an extended application. 
or that the extension is based on grounds of fairness. What however is 
a little startling is the breadth of the rule laid down by the Master of the 
tolls. ‘The rule,’ he says, ‘to be deduced [from the decided cases} is that 
where a person by asserting that he has the authority of the principal 
induces another to enter into any transaction which he would not have 
entered into but for that assertion, and the assertion turns out to be untrue 
to the injury of the person to whom it is made, it must be taken that the 
person making it undertook that it was true, and he is liable personally for 
the damage that has occurred.’ Now this is really not a ‘deduction,’ but, 
with all respect to the Master of the Rolls, an induction based on particular 
cases, and an induction which goes further than the instances which suggest 
it. Moreover—and this is the matter which needs most notice—it in- 
evitably suggests a yet wider doctrine. If Y induces A to enter into 
any transaction by representing that Y has the authority of .V, while in 
fact -Y has not, Y is liable for damages. What is the reason? Simply, it 
would seem, that A hada right to suppose that Y knew the truth about 
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a matter emphatically within Y's knowledge. But if so, why is X’s 
liability to be confined to one particular class of misrepresentation! No 
reason can be given. The principle which the Master of the Rolls has in 
his mind is, we assert with some confidence, that ‘wherever Y by misrepre- 
senting a fact lying specially within Y’s knowledge induces A to enter into 
any transaction which A would not otherwise have entered into, -Y is liable 
for damage caused thereby to A.’ This is in truth the principle of Burrowes 
v. Lock, 10 Ves. 470, Slim v. Croucher, 1 D. F.J. 518, and other similar 
cases in equity ; and though these cases were not cited, it seems that the 
decision of the Court of Appeal is at least as well justified by these as by 
Collen v. Wright. 

Seton v. Lafone, 18 Q. B. D. 139, further illustrates the same principle. 
X, a wharfinger, represents to A that Y has in his possession certain goods 
for which a warrant is issued. As a matter of fact, the goods had been by 
mistake of .Y’s servants already delivered out to other parties. A on the 
faith of X’s statement purchases the warrant. He claims the goods, and 
on Y being unable to deliver them, sues Y for damages. Y is held liable 
on the ground that he is estopped from denying that he had the goods 
specified in the warrant, as he had been guilty of negligence in representing 
to A that he had the goods in hand, and this negligence induced A to pur- 
chase the warrant and therefore was the proximate cause of loss to A. This 
again is well within Slim v. Croucher. Cases of this kind, treated as they 
are without specific reference to equity decisions, show that the inherent 
capacity of the Common Law for developing equitable conclusions is greater 
than most people know. 





Scott v. Sebright, 12 P. D. 21, is, of all the cases reported in this quarter’s 
Law Reports, the one which has probably excited most public attention. 
The gist of the case can be stated very shortly. J/, according to the view 
of the facts taken by the Court, is induced by X, through undue influence 
and duress, to marry him against her will. The marriage is not consum- 
mated, and the Court, on the petition of A, pronounce it a nullity. 

The case calls for two or three remarks. That substantial justice was 
done is perfectly clear. No man of common sense can dispute that a 
marriage, carried out under the circumstances described in Scott v. Sebright, 
ought by some means or other to be set aside. 

It is however a serious question whether to decree the marriage a nullity 
is a satisfactory mode of attaining a just result. An ordinary contract, 
if induced by fraud, is not void, but voidable, and if this is the view taken 
by the Court of the marriage contract many awkward results follow. If, for 
example, the marriage had been consummated, would the Court have pro- 
nounced it a nullity? If they would not, then a husband who had added 
infamous violence to disgraceful fraud would have gained his object. If 
they would have pronounced it a nullity, then we are involved in all the 
infinite perplexities involved in the existence of voidable marriages. Would 
the position, for example, of the woman have been affected by the birth of a 
child? would the child have been legitimate? These and a score of 
questions occur to the mind of any one who tries to work out the results 
which may flow from the principle of Scott v. Sebright. It is hardly possible 
but that thoughtful persons will come to the conclusion suggested both by 
Scott v. Sebright and by other cases which have come before the Divorce 
Court that the law of divorce needs revision, and that there may be a funda- 
mental error in treating proceedings for divorce on the same footing as the 
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ordinary questions brought before law courts. Meanwhile the least incon- 
venient view may perhaps be that in such cases the marriage is void, but 
the party in fault is estopped from denying its validity. In the ordinary 
law of contract such a situation, though not common, is in our opinion 
quite possible. It must be taken that the duress is such that the woman 
is not a free agent at all in contracting the marriage; whether such con- 
ditions exist is a question rather of fact than of law. In Scotland and 
the United States, however, there is authority for setting aside marriages 
on the ground of fraud and undue influence not amounting to duress. 





Vilmont v. Bentley, 56 L. J., Q. B. D. 128, 18 Q. B. D. 322, goes a great 
way towards practically abolishing the validity of sales in market overt, for 
it determines that if V obtains goods by fraudulent pretences from A, and 
re-sells them to XY, the subsequent conviction of V on the prosecution of A 
revests the property in the goods in A, and that this is the effect of 24 & 25 
Vict. c. 96, s. 100, even though the goods may have been purchased by X 
in market overt. This decision avowedly overrules Moyce v. Vewington, 
4 Q. B.D. 32, but it appears to give a reasonable interpretation to the 
intention of Parliament as expressed in 24 & 25 Vict. c. 96,5. 100. If 
unyone laments the practical abolition of the validity of sales made in 
market overt, he may console himself by the reflection that he has probably 
never purchased, nor is ever likely to purchase any goods in market overt. 
Parliament and judges have in reality done no more than recognise the fact 
that sale in open market is a habit of the past. 





Bill of sale cases lie heaped around the statutory form as numerous 
as the slain over the dead body of Patroclus. The form was designed, as 
the Court of Appeal in Davis v. Burton stated, to make the loan of money 
upon the security of a bill of sale a simple transaction ; and now instead of 
this ideal simplicity we have Lord Justice Fry candidly confessing in /n 
ve Morritt, Ex parte The Official Receiver (18 Q. B. D. 222) that he has lost 
his way in the ‘ maze of legislative enactments.’ The result of the decision 
seems to be that the form, according to a majority of the full Court of 
Appeal, incorporates the power of sale given by s. 19 of the Conveyancing 
Act 1881, unless it in terms or by implication excludes it. Lord Esher and 
Lopes L.J. cut the Gordian knot by holding that the statutory form was 
complete in itself, and conferred in the power to seize an implied power 
to sell, a view for which there is a great deal to be said. 





Hayward & Co. v. Hayward & Sons (34 Ch. D. 198) comes as an appro- 
priate commentary on the recent case of MeDougall v. Knight (17 Q. B. D. 
636). McDougall v. Knight decided that a publication of a fair and 
accurate report of a judgment, albeit libellous, if without malice is privi- 
leged. In Hayward & Co. v. Hayward & Sons a manufacturer published 
a circular stating that a rival manufacturer had in an action against him 
been ‘ordered to undertake not to represent that his firm was the original 
firm.’ The action had in effect been dismissed, the defendant giving the 
undertaking voluntarily. Such a misrepresentation of the judgment the 
Court held was not privileged but a libel, and granted an injunction to 
restrain it. 





A curious question of construction arose in Zn re Taylor, Cloak v. 
Hammond (34 Ch. D. 255). A testatrix bequeathed her residuary estate 
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to ‘my cousin . ... Harriet Cloak.’ The testatrix had a cousin by marriage 
whose name was Harriet Cloak, and a cousin by blood whose maiden name 
had been Harriet Cloak, but was then, as the testatrix was aware, Harriet 
Crane. In construing the bequest the majority of the Court of Appeal 
(Cotton and Fry L.JJ.) were of opinion that the description by name 
must prevail. Bowen L.J. differed: in the word cousin the Lord Justice 
was of opinion the dominant idea was consanguinity, and therefore in the 
description by consanguinity was to be found the true key to the construc- 
tion. In such a case where neither of the claimants strictly answers the 
description there is no equivocation, and extrinsic evidence of the testator’s 
intention is not admissible, but only evidence of surrounding circumstances 
and of the testator’s state of knowledge. 


The decision in Easton v. London & Joint Stock Bank (34 Ch. D. 95) 
will no doubt meet with the approval of the mercantile world. A money- 
lender is entrusted with securities to raise £20,000: he deposits the secu- 
rities in a bundle with others with a bank to cover a loan of £100,000, 
the legal title passing to the bank. The bank knows the securities 
are the property of the money-dealer’s clients, but is told at the same time 
that he has complete power to deal with them. Is the bank’s conscience 
affected with notice of the client’s rights so as to disentitle it to hold the 
securities for all that may be due to it from the money-lender! The Court 
of Appeal held not, or, to put it in another way, that the client having 
estopped himself from treating the securities as otherwise than negotiable, 
there was no ground for the Court taking away the legal title from the 
bank. 





A series of authorities have established that while half-pay is inalienable, 
a pension is prima facie alienable, a distinction founded on the fact that 
a pension is granted wholly for past services, while in the case of half-pay 
the recipient remains liable to be called upon for future service. A pen- 
sion may however be rendered inalienable by statute, and in Lucas v. Harris 
(18 Q. B. D. 127) the Court of Appeal held that the pension in question 
(which had been granted to a retired Indian officer) had in fact been ren- 
dered so by the Indian Pensions Act, 1871, and the Army Act. The 
application in Zucas v. Harris was to obtain equitable execution by the 
appointment of a receiver of the pension: the Court expressly refrained 
from saying what would be the effect of s. 53 (2) of the Bankruptcy Act. 





A volunteer who pays premiums on a policy of insurance does not 
thereby acquire any lien in the nature of salvage upon it. To entitle him to 
such lien, as Faleke v. Scottish Imperial Assurance Co. (34 Ch. D. 234) shows, 
there must be circumstances from which a request to pay may be implied. 
‘Tf,’ as Bowen L.J. observes, ‘the owner of the property knew that the 
service was being performed, it is then a question of fact whether a contract 
by him for repayment or a contract which would give rise to a lien could be 
inferred :’ slight circumstances would in such a case be sufficient to imply 
a request or ratification. The doctrine of maritime lien for salvage is excep- 
tional: it arises from the necessities of the situation: it is limited too to the 
benefit taken: no success, no salvage. This case, and in particular the 
judgment of Bowen L.J., shows that the Court is not disposed to encourage 
the invention of new species of contracts implied in law. 
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We are accustomed to anomalies with respect to the separate estate of 
a married woman, but it would have been a strange thing if it were to 
be denied the protection of the Statute of Limitations, which was con- 
tended for in Jn re Lady Hasting’s Estate (56 L. J. Ch. 129). The 
difficulty was caused by an old case, Vorton vy. Turville (2 P. Wm. 144), in 
which Sir J. Jekyll decided that where a married woman with separate 
estate had given a bond for money borrowed, the demand against her estate 
was not barred, the reason given being that ‘all the separate estate of the 
feme covert was a trust estate for the payment of debts, and a trust is not 
within the Statute of Limitations.’ Norton v. Turville has been explained 
in subsequent cases, and it is evident that it proceeded on the now ex- 
ploded view that a bond given by a married woman operated as an appoint- 
ment of so much separate property, in which case of course the trustee of 
the separate property becomes, as Kay J. pointed out, a trustee for the 
bondholder to the extent of the appointment. The independence of married 
women broadens down but slowly from precedent to precedent; it has not 
yet reached the point of enabling her to act as next friend or guardian 
ed litem of an infant: so Chitty J. has decided in Re Duke of Somerset. 
Thynne v. St. Maur (35 W. R. 273). The privilege of suing and being 
sued given by the Married Women’s Property Act 1882 is a personal one. 


MISTAKE AND MATERIALITY. 


To the Editor of ‘The Law Quarterly Review.’ 


Wii you permit me to say that the passage about Materiality in my 
article on Mistake of Law (Law QuartTer_Ly Review, July, 1885, p. 299), 
referred to by Mr. Webster in his learned article on Compensation for Mis- 
description (Law QuarTERLY Review, Jan. 1887, p. 55), bore only upon the 
insertion, into a written contract, of an omitted term agreed upon; and 
that it was not intended to have the wide application which Mr. Webster. 
justly I must admit, says its language might import ! 

This limitation of my meaning will appear from what follows shortly 
after the passage in question, in the same paragraph. ‘On the other hand,’ 
it is there said, ‘where it is sought to strike out a clause as not agreed 
upon .... the materiality of the clause as interpreted by the Court 
will be the test of the right to the relief sought.’ And the passage under 
consideration was inserted as a cautionary explanation of the proposition 
just before stated, that ‘ where in the case of a written contract’ the minds 
of the parties ‘did not meet on the terms expressed in the writing, but did 
meet on other terms,’ equity would interfere; that is, by inserting the 
term. 

Mr. Webster will, I think, now agree with me. If the parties have 
agreed upon a term which by mistake (or fraud) has been left out of the 
writing, the one who suffers should have the right to call for an insertion 
of the term; and it should not be permitted the opposite party to say that 
the term is immaterial. The plaintiff is entitled to have it for what it is 
worth ; e.g. for the purpose of compensation for misdescription in the sale 
of land. 

MELVILLE M. BIGELow. 














CONTENTS OF EXCHANGES. 


(The titles of articles in foreign reviews are given in the original, trans- 
lated, or abridged in English, without any fixed rule, as appears in each 
case most convenient for our readers.) 





The English Historical Review. No. 5, January, 1887. London: Long- 
mans, Green & Co. 

The Empress Theodora (C. E. Malley)—The Channel Islands (H. G. 
Keene)—Queen Elizabeth and the Valois Princes (Miss A. M. F. Robinson)— 
Early Explorations of America (A. R. Ropes)—Notes and Documents— 
Reviews of Books. 


The Scottish Law Review and Reports of Cases. Vol. III, Nos. 25-27, for 
January, February, and March, 1887. Glasgow: W. Hodge & Co. 


No. 25. Notes on Cases decided in the Registration Appeal Courts— 
Matrimonial Domicile, I—Reviews, Current Notes, ete. 


No. 26. Local Government—Private Bill Legislation—Matrimonial 
Domicile, II—Tenants’ Rights under the Ground Game Act—Personal 
Obligation in the Bond and Disposition in Security—Notes, ete. 


No. 27. The Small Debt Amendment Bill—The Effect of the Con- 
veyancing Act of 1874 on Casualties of Superiority—Law Agent and 
Notary Public—Current Notes, etc. 


The Journal of Jurisprudence and Scottish Law Magazine. Vol. XXXI, 
Nos. 361-363, for January, February, and March, 1887. Edinburgh: 
T. & T. Clark. 


No. 361. Some Analogies between the Development of Language and 
Law, No. I—Sir David Dalrymple—Lord Hailes—The Jury Question in 
Criminal Cases—The Law of Libel—Reviews—Notes of Cases, ete. 


No. 362. Some Analogies between the Development of Language and 
Law, No. II—The Origin and History of the High Court of Justiciary— 
Socialism and Law—The County Court System—Reviews—Notes of 
Cases, etc. 

No, 363. The Meaning of the Word ‘ Voluntary’ in the Act 1696, Cap. 
5—The New Small Debt Court Bill—Bars and their Barriers—Casualties 
—The Law of Libel—Contributory Negligence in Actions for Injuries 
caused by Dangerous Animals—Strikes and Boycotts as Indictable Con- 
spiracies at Common Law—Reviews—Notes of Cases, ete. 


Canada Law Journal. Vol. XXII, Nos. 21-22 and Vol. XXIII, Nos. 
1-4, December 1, 1886 to February 15,1887. Toronto: C. Blackett 
Robinson. 

Effect of Bank marking a Cheque, p. 398—The Evils of Case Law, 

p. 400—-Substitution of Mortgages, p. 5—Irregular Indorsement by third 
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Person—Character of Liability assumed, p. 31—Assignment of After- 
acquired book debts, p. 46—Judicial Salaries, p. 62—Notes of Cases, Cor- 
respondence, etc. 


The Canadian Law Times. Vol. VI, No. 14 and Vol. VII, Nos. 1-4, for 
December, 1886 and January to March, 1887. Toronto: Carswell 
& Co. 


Notes on the Conveyancing Act, 1886, p. 553—Notes on the Devolution 
of Estates Act, 1886, p. 1—Vice-Admiralty Jurisdiction: Possession— 
Restraint—Co-ownership, p. 21—Editorial Review, pp. 572, 18, 35—Notes 
of Cases, ete. 


The Cape Law Journal. Vol. III, Part 6, December, 1886. Grahamstown : 
for the Incorporated Law Society of the Cape of Good Hope, Richards, 
Slater & Co. 


The Theory of the Judicial Practice, chap. vi—On Civil Imprisonment 
—Short Studies: Delivery—Review: Popular Government, I—The Pro- 
posed Hypothecations Law Amendment Act—Digest of Cases—Federation 
— Contents of Exchanges. 


The Columbia Jurist. Vol. III, Nos. 10-18. December 4, 1886 to 
January 29, 1887. New York. 

Notes upon Contracts (Dwight), pp. 122, 134, 147, 171, 185, 195, 
222—Notes upon Torts and on the Code of Civil Procedure (Chase), 
pp. 123, 144, 161, 173, 182, 192, 208, 221-—Mr. Gladstone’s Juridical 
Position (from Law Journal), p. 152—Liability of Parent for Torts of 
Infant (from Washington Law Reporter), p. 159—Some City Lawyers, p. 
160—Editorial Notes—Notes of Cases—Moot Court Notes—General 
Notes, etc. 


The Medico-Legal Journal. Vol. 1V, No. 3, December, 1886. New York: 
Medico-Legal Journal Association. 


Classification of Mental Diseases. Report (Clark Bell)—Testamentary 
Capacity (W. J. Mann)—The Expert in Court and Legislature (N. S. 
Ciberson)—Benjamin Rush and American Psychiatry (with portrait) (Chas. 
K. Mills)—Mental Epilepsy (L. W. Baker)—Transactions of Societies— 
Editorial Notes—Reviews— List of Officers and Honorary Members of the 
Medico-Legal Society. 


The New Jersey Law Journal. Vol. X, Nos. 1-2, January and February. 
1887. Somerville, N. J.: Honeyman & Co. 


No. 1. The Harvard Method of the Study of the Law (Keasbey)— 
Editorial Notes—Reports of Cases in N. J. Courts, etc. 


No. 2. Origin of the Lay Judges (Keasbey)—Editorial Notes—Reports 
of Cases in N. J. Courts, etc. 


The American Law Record. Cincinnati: Bloch Publishing Co. Vol. XV, 
No. 8. February, 1887. 


The Needs of Legislation (address of D. Dudley Field to State Bar 
Association at Albany)—Reports (note therein Harkness v. Russell, Sup. Ct. 
U.S., Nov. 1886, on the effect of conditional sale of chattels with delivery 
of possession in a territory where the doctrine of reputed ownership has not 
been introduced)—Notes, ete. 
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The Reporter. Boston: Houghton, Miflin & Co, Vol. XXIII to No. 8, 
‘eb. 23, 1887 (see a similar case in New Jersey, Marvin’s Safe Co. v. 
Norton, at p. 243). 


Revue de Droit International et de Législation Comparée. Vol. XVIII, 
Nos. 5 and 6. Brussels and Leipzig. 


Etude sur la déclaration de la Conférence de Berlin relative aux 
vecupations (Engelhardt), pp. 433, 573—Révision du Code Civil Belge- 
Texte des Articles 3 & 14 et du Rapport, p. 442—De quelques faits récents 
relatifs & la Convention de Genéve (M. G. Moynier), p. 545—La loi du 
domicile et la loi de la nationalité en droit international privé (H. Jacques), 
p. 563—Notice sur la provocation criminelle (G. A. van Hamel), p. 573— 
Chronicle of International Law in 1885-86: The Eastern Question— 
Bulgaria and the Balkan States—The Servo-Bulgarian War—The conflict 
between Greece and Turkey in 1885-86, pp. 504, 512, 591—Book Notices. 


Journal du Droit International privé, par M. Clunet, Avocat 4 la Cour de 
Paris, 1886. Marchal et Billard. 13° Année. 


Nos. 11-12. Condition des Sociétés étrangtres en Allemagne (Wolf)— 
Instructions diplomatiques du gouvernement des Etats-Unis sur la natien- 
alité, le domicile et le mariage (Wharton)—Autorité des jugements ¢trangers 
en Italie (Chrétien)}—Application de la loi frangaise aux négociations a 
l'étranger de titres au porteur perdus ou volés (Vincent)—Testament fait par 
un mineur autrichien en pays étranger (Beauchet)—Protection temporaire de 
la propriété industrielle aux expositions internationales—Solutions pratiques 
de droit internationale privé—Jurisprudence internationale. France: Dic- 
tionnaire de la jurisprudence francaise en matiére de droit international— 
Allemagne : Puissance paternelle, Raison commerciale, Séparations de biens, 
Succession immobilitre— Belgique: Mineur, Tutelle, Immeubles a I’étranger, 
Vente — Ltats-Unis : Responsubilités - Sociétés, Télégraphe, Testament, 
Théatre—/talie: Souveraineté, Succession ouverte a l'étranger, Traité diplo- 
matique— Suede : Mari, Réméré, Saisie, Servitude, Société, Testament, 
Usages commerciaux— Documents internationaux de 1886— Bibliographie. 


Bulletin de la Société de Législation Comparée. Paris: Pichon. 1886. 

Nos. 1-3. Prussian Politico-ecclesiastical laws (Gérardin)—Proportional 
Representation in Brazil (Baron d’Ourém)— Review of legislation in Austria 
und France—A Japanese Penal Code (Desjardins)—Proceedings of the 
Society— Reviews of legislation in Novway and France (Desjardins)—Eng- 
lish Criminal Procedure (Lachau)—Proceedings—Book notices. 


Revue Internationale du Droit Maritime. 2™* Année. Nos. 7-8. 


Liability of shipowners (Valroger)— Reports of cases in French, German, 
Greek, Italian, and Dutch Courts—International documents—Notes of 
documents—Italian Commercial Code. 


Annales de U Ecole libre des Sciences politiques. 2™° Année. No. 1. Paris: 
Felix Alcan, 1887. 


Delimitation of the coast of the sea and the mouths of rivers (Aucoc)— 
German Constitution and Prussian Hegemony (Lebon)—Religious Com- 
munities (Morlot)—French valleys of Piedmont (Gaidoz)—Reorganisation 
of the Land-Tax in Italy (Fuzier)—Letter from Roumania (Djuvara). 
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Annales de droit Commercial. Publiées par E. Thaller, 1¢© Année. Nos. 
1-2, 1886. Paris: Arthur Rousseau. 


Representation of the freighters by the Captain (Laurin)—Bankruptcy 
and judicial liquidations in comparative law—Carriers in International law: 
scheme of a diplomatic convention (Thaller)—Reforms in France and abroad 
relating to Joint Stock Companies (Lyon-Caen)—Interest on debentures 
after amortisation (Montagnon)—Legislation and cases in Italy (Franchi), 
in Germany (Cohn and Kohler), in France (Thaller)— Notes of Cases. 


Revue générale du droit et des sciences politiques. Publi¢e par Nicolas 
Basilesco. Nos. 1-2. Bucharest, 1886. 

Customs union of central Europe (Kaufmann)—The Council of Princes 
at Rome and at Constantinople (Kalindéro)—Some observations on the 
registration of real rights (Antonesco)\—Reform of Civil procedure in 
France (Glasson)—Administrative reforms in Prussia in 1872-1876 (Gueist) 
—The laws of Manu in their relation with the origin of modern law 
(Oeconomo and Skina)—French law in the German Empire (de Cuny)— 
Critical examination of Roumanian and foreign cases (Basilescv). 


Zeitschrift fiir das Privat-und Offentliche Recht der Gegenwart. Vol. XIV, 
Part 2, 1887. Vienna: Alfred Hilder. 

Abiinderung und Erginzung der Gewerbeordnung (Krasnopolski)—Zur 
Lehre von den Erfordernissen der Klageschrift (Bolgiano)—Die Kirchliche 
Rechtslage bei constatirter Geisteskrankheit des Papstes (Meurer)—Die 
Entwickelung im Recht (Kohler)-- Zur Lehre von den passiven Gesammt- 
schuldverhiltnissen (Mitteis)\—Book Reviews. 


Zeitschrift fiir die gesamte Strafrechtswissenschaft. Vol. Vil. Part 2. 
1886. Berlin and Leipzig: J. Guttentag (D. Collin). 


Strafmessung und Strafvollzug (Medem)—Der Strategische Ausgangs- 
punkt im Staatlichen Kampfe gegen das Verbrechen—Eine Stimme aus 
Belgien (V. Liszt)—Die wichtigsten kriminalstatistischen Publikationen 
des Jahres 1886 (Bennecke)—A uslindische Rundschau—Finnland (Forsman) 
—Book Reviews. 


Archiv fiir Theorie und Praxis des Allgemein Deutschen Handes- und 
Wecehselrechts. Vol. 47, Part 3. 1887. Berlin: C. Heymann. 


Die Englische Konkurs-Ordnung vom 25 August, 1883 (Hentschel)— 
Zu Artikel 248 betreffend die Herabsetzung des Grundkapitals einer 
Aktiengesellschaft (Esser)—Aus der Rechtsprechung des hanseatischen 
Oberlandesgerichts auf dem Gebiete des Seerechts und des Seeversicherungs- 
rechts (Martin) — Autor-Patent- und Industrierecht (Kohler) — Book 
Reviews. 


Beitrége zur LErléuterung des Deutschen Rechts. Vol. XXXII. Part I. 
1887. Berlin: Franz Vahlen. 

Das Versiiumungsurtheil bei Schiidenklagen (Kobler)—Die Folge der 
nicht ordnungsmiiszigen Ladung (Pfizer)—Die Geltendmachung der Unwirk- 
samkeit des Arrestes beim Mangel der Zustellung des Arrestbefehls (Marcus) 
—Einiges iiber den Werth des Streitgegenstandes (Gerlach)—Ueber die 
Grenzen der Konvalescenz einer Hypothek (Boas)—Das deutsche biirgerliche 
— und das Privatrechtstudium (Rassow)—Legal Notes—Book 
teviews. 
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Zeitschrift fiir Deutschen Civilprozess. Vol. X. Part 4. 1887. Berlin: 
Carl Heymann. 





Zum internationalen Civilprozessrecht (Kohler)—Ueber Pfiindung von 
Forderungen an ausliindische Drittschuldner (Roller)—Ueber die Aufhebung 
des Arrestes wegen veriinderter Umstiinde (Miller)—Correspondence—Book 
Reviews. 


Centralblatt fiir Rechtswissenschaft. Vol. V1, Nos. 4-6, January to March, 
1887. Stuttgart: Ferdinand Enke. 


Litteratur iiber die Reform der juristischen Ausbildung (Riimelin, Schulte, 
Rassow, Hruza, Leonhard, Kirchenheim)—Book Reviews. 


Archivio Giuridico. Vol. XXXVII. Pisa, 1887. 

Nos. 5-6. Delle Origini della Parafrasi Greca delle Instituzioni (Ferrini) 
—La legge 63 Dig. XLII. 1. Studi esegetici (Leonelli)—I metodi di 
liurisprudenza (Pollock-Sacerdote) (translation of Introductory Lecture at 
University College, London, published in the Law Magazine and Review, 
Nov. 1882)—Di una interpretazione restrittiva dell’ Art 1992 capor del 
Codice civile (Polacco) —L’ Articolo 67 del Codice civile (Lordi)—II Diritto 
Romano nella Giurisprudenza—Book Reviews. 


Rivista Italiana per le scienze giuridiche. Rome. Vol. II, No.3. [Delayed 
in transmission. | 


Le usurae quae officio iudicis praestantur (Fadda)—Dell’ appello per 
I’ istanza di esecuzione provvisoria (Mortara)—Criticism of recent decisions 
(Chironi)—Reviews, Notes, Index. 


The parts of Jl Filangiert (Naples) which have reached us consist wholly 
of reports of cases. 
We have established an exchange with La Legge: monitore giudiziario 
e amministrativo del regno d’ Italia (Rome): a series of reports in the princi- 
pal courts of Italy, with articles on points of practical interest, and concise 
book notices. 


Themis. Vol. XLVIII, No. 1, Jan. 1887. The Hague. 


Maakt ‘de affaire’ een zelfstandig vermogens-bestanddeel uit ? (Eyssell) 
—Unanimity or majority in corporate affairs (Biederlack)—Responsibility 
of shipowner or charterer for acts of master (Th. Goudsmit)—Practice 
under art. 825 of the Netherlands Commercial Code (Van Tricht)—Negoti- 
able Instruments Bill (Kist)—Delivery of Possession (v. Bemmelen)— 
English law of marriage and married women’s property (v. Swinderen)— 
Book Reviews, Notes, etc. 


Rechtsgeleerd Magazijn. 1887. Haarlem. Vol. VI, No. 1. 

Eenige Opmerkingen naar aanleiding van het Zoogenaamde Retentie- 
Recht (Gratama)—Behandeling van eenige ‘Dubia’ naar aanleiding van 
het nieuwe Wetboek van Strafvordering (Van Royen)—Recent publications 
on the law of employers and workmen (Drucker)—Rechtspraak (Oppen- 
heim)—Book Reviews—Notes—Contents of Periodicals. 

No. 2. Dr. Glaser on German criminal law (Mom Visch)—On the 
amendment of civil procedure (v. Boneval Faure)—Recent English legisla- 
tion (Molengraaff)— Reviews, Notes, etc. 
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Revista General de Derecho y Administracion. Vol. 1, No. 5-6. Vol. II, 
No. 1, November 1886 to January 1887. Habana. 


Estudio sobre la capacidad civil de la Mujer Casada (Govin)—Haciendas 
Comuneras (Arencibia y Mora)—E] Juicio de Amparo y el Auto de Habeas- 
Corpus (Vazquez)—El Jurado y los Abogados (Cabrera)—La Cuestion 
Irlandesa y Mr. Gladstone (Cancio)—La Personalidad de las Naciones y 
el Derecho de Gentes (De Mas y Otzet)—Disputados a Cortes—Rectificacion 
del Censo Electoral (Lucas)—Principios Naturales del Derecho Internacional 
Privado (from the Revue de Droit International)—La Libertad de la Prensa 
(Amadis)—Articulo 1430 de la Novissima ley de E. C. (J. C. H)—Presu- 
puestos Ordinarios (Lucas)— Book Reviews—Summary of Legislation. 


Received too late for insertion in order : 

The Cape Law Journal. 1887. Vol. IV, Part 1, Feb. 1. 

On the position of lessors and lessees of immovable property (J. Nixon)— 
The Theory of the Judicial Practice (C. H. van Zyl)—Short Studies: de- 
livery (V. Sampson)—The Nellmapius case—Reviews : Popular Government, 
II, Elementary Politics—Digest, Correspondence, etc. 


The Editor cannot undertake the return or safe custody of MSS, sent to 
him without previous communication. 


























